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L’impatto della pandemia sul sistema 
giudiziario inglese: spunti di riflessione per 
la riforma della giustizia civile in Italia

Nota a Corte Suprema del regNo uNito, SeNteNza the FiNaNCial CoNduCt authority

(appellaNt) v. arCh iNSuraNCe (uK) ltd aNd otherS (reSpoNdeNtS), 15 geNNaio 2021 (*)

Antonio Grumetto*

Based on a recent ruling by the UK Supreme Court, the article analyses how
the loss of profit policy market works while elaborates some proposals for
developments of Italian civil proceedings before courts that could simplify
and speed up decision-making processes in commercial sectors affecting in-
terests of tens of thousands of people thus promoting economic recovery
after the COVID-19 pandemic.
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1. l’equilibrio fra contenimento della pandemia e ripresa economica.

Non vi sono dubbi sul fatto che l’attuale emergenza sanitaria causata dalla
pandemia da COVID-19 rappresenti la causa non solo di una grave crisi sani-
taria, con i suoi risvolti drammatici in termini di perdita di vite umane causata
dal contagio, ma anche la ragione di una altrettanto drammatica crisi econo-
mica i cui effetti non tarderanno a manifestarsi in tutta la loro ampiezza tanto
sul mercato del lavoro quanto sul tessuto produttivo del nostro Paese.

La necessità di contemperare l’esigenza, da un lato, di contenere il dif-
fondersi della pandemia e, dall’altro, di limitare al massimo i danni per l’eco-
nomia nazionale, già così duramente provata da anni di recessione economica
alle spalle, è non a caso alla base delle misure economiche prese dal Governo
in favore, in particolare, delle imprese in occasione dei vari provvedimenti as-
sunti dall’Esecutivo per limitare la circolazione delle persone sul territorio na-
zionale e di conseguenza la diffusione del virus (1).

(*) Sentenza consultabile all’indirizzo https://www.supremecourt.uk/cases/docs/uksc-2020-0177-
judgment.pdf.

(*) Avvocato dello Stato.
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Se, però, la crisi sanitaria sembra vedere una luce in fondo al tunnel grazie
alla approvazione dei primi vaccini contro il contagio da COVID-19 e alla
loro somministrazione alle categorie di persone più vulnerabili o più esposte
al contagio, la crisi economica non solo è appena iniziata, ma è destinata a ve-
dere i suoi effetti protrarsi per diversi anni a venire. La speranza di un miglio-
ramento dell’economia italiana per le prossime generazioni di cittadini è
rappresentata non solo e non tanto dal programma di finanziamento messo in
atto dall’unione europea attraverso il recovery Plan, ma soprattutto dalla ado-
zione delle necessarie riforme strutturali del nostro Paese di cui tanto si è par-
lato negli anni scorsi e che ancora tardano a venire.

uno dei settori per i quali è maggiormente sentita l’esigenza di uno rin-
novamento è senza dubbio quello della giustizia ed in particolare quello della
giustizia civile (2). La durata dei giudizi, in particolare di quelli civili, e la va-
riabilità degli orientamenti giurisprudenziali rappresentano un costo troppo
alto per l’economia italiana e scoraggiano gli operatori stranieri dall’investire
in Italia.

Basti pensare alla disciplina processuale di recente introdotta per le con-
troversie civili originate dagli effetti della pandemia da COVID-19. Mentre
in Italia, al fine di alleggerire il peso che la conflittualità originata dalla pan-
demia inevitabilmente riverserà sul sistema giudiziario, è stato introdotto un
nuovo caso di mediazione obbligatoria per alcune controversie in materia con-
trattuale (3), altri paesi sembrano avere una marcia in più per affrontare quella

(1) In particolare, si vedano l’art. 25 del D.L. 19 maggio 2020, n. 34, convertito in legge, con mo-
dificazioni, dall'art. 1, comma 1, L. 17 luglio 2020, n. 77; nonché gli artt. 1, 1 bis, 1 ter del D.L. 28
ottobre 2020 n. 137 conv. in legge, con modificazioni, dall'art. 1, comma 1, L. 18 dicembre 2020, n.
176 in cui sono confluite le misure di sostegno alle imprese di cui al Decreto ristori 1, bis ter e quater.
uno studio ragionato di tali misure di sostegno alle imprese è contenuto nel Focus n. 3 del 23 dicembre
2020 dell’ufficio parlamentare di Bilancio reperibile all’indirizzo https://www.upbilancio.it/focus-te-
matico-n-3-23-dicembre-2020/.

(2) Già la raccomandazione n. 2 del Consiglio europeo per il 2019 - riprendendo sostanzialmente
quanto già previsto nelle omologhe raccomandazioni per il 2017 e 2018 - invitava l'Italia a “ridurre la
durata dei processi civili in tutti i gradi di giudizio, facendo rispettare le norme di disciplina procedurale,
incluse quelle già prese in considerazione dal legislatore”. In tal senso si sono anche espresse, nella re-
lazione approvata, le Commissioni 5a e 14a del Senato in occasione dell'esame delle Linee guida sul
PNrr (Piano Nazionale di ripresa e resilienza), laddove sottolineano che secondo alcuni studi un ef-
ficiente sistema giudiziario consentirebbe di recuperare dall’1,3% al 2,5% (da 22 miliardi a 40 miliardi)
del PIL, stimolando gli imprenditori, anche esteri, ad investire nel nostro Paese in quanto la tempestività
delle decisioni giudiziarie è elemento essenziale per le imprese, per gli investitori e per i consumatori.

(3) Si tratta del comma 6 ter dell’art. 3 del D.L. 23 febbraio 2020, n. 6 (convertito dalla legge 5
marzo 2020, n. 13) come inserito dall’art. 3 comma 1 quater del D.L. 30 aprile 2020 n. 38 (convertito
dalla legge 25 giugno 2020, n. 70), il quale recita “Nelle controversie in materia di obbligazioni con-
trattuali, nelle quali il rispetto delle misure di contenimento di cui al presente decreto, o comunque di-
sposte durante l'emergenza epidemiologica da Covid-19 sulla base di disposizioni successive, può
essere valutato ai sensi del comma 6-bis, il preventivo esperimento del procedimento di mediazione ai
sensi del comma 1-bis dell'articolo 5 del decreto legislativo 4 marzo 2010, n. 28, costituisce condizione
di procedibilità della domanda”. A sua volta l’art. 6 bis del medesimo art. 3 del già menzionato D.L. n.
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che potrebbe rivelarsi una nuova causa dell’emergenza giudiziaria nel nostro
Paese.

2. la decisione della Suprema Corte inglese del 15 gennaio 2021.

La decisione di recente pubblicata dalla Suprema Corte del regno unito
ne è un esempio.

In poco più di 9 mesi dai primi provvedimenti assunti dal Governo inglese
a seguito dello scoppio della pandemia da COVID-19, gli operatori economici
inglesi hanno avuto a disposizione una decisione della massima Autorità giu-
diziaria del regno unito su una questione di enorme impatto per l’economia
dei paesi che lo compongono e con effetti vincolanti per tutti i giudici che
compongono il sistema giudiziario.

L’importanza della decisione è dichiarata nelle stesse premesse della sen-
tenza della Suprema Corte, in cui si evidenziano le differenze tra il sistema
giudiziario italiano e quello anglosassone in termini di rapidità ed efficienza.

La controversia è stata promossa dalla FCA (Financial Conduct autority)
nei confronti di otto tra le maggiori compagnie inglesi di assicurazioni, ope-
ranti in particolare nel ramo dell’assicurazione contro le perdite da interruzione
dell’attività di impresa.

La decisione ha riguardato le principali questioni di interpretazione delle
clausole contenute nelle polizze relative agli effetti indiretti causati dalla pan-
demia sulle imprese.

2.1. le clausole lop (loss of profit).

Per comprendere il significato di questo tipo di garanzia, occorre dire che
quando un’azienda viene colpita da un evento che ne danneggia il patrimonio,
oltre ai danni diretti (la perdita totale o parziale di uno dei beni dell’azienda,
per esempio a causa di un incendio) si possono riscontrare anche grosse perdite
economiche, derivanti dall’impossibilità di svolgere la normale attività pro-
duttiva. L’interruzione o riduzione dell’esercizio comporta effetti devastanti
per l’azienda.

Il fermo dell’attività può comportare effetti di varia natura: quelli di tipo
“transitorio”, che riguardano la riduzione del volume d’affari e del relativo
profitto lordo, l’aumento dei costi di esercizio, ovvero di lavorazione dei beni
prodotti e di acquisizione dei beni da trasformare o commercializzare; quelli
“permanenti”, che comportano la perdita di quote di mercato; quelli “contin-
genti”, che si verificano in occasione di esborsi per multe o penali contrattuali.

6 del 2020 stabilisce che “il rispetto delle misure di contenimento di cui al presente decreto è sempre
valutato ai fini dell'esclusione, ai sensi e per gli effetti degli articoli 1218 e 1223 del codice civile, della
responsabilità del debitore, anche relativamente all'applicazione di eventuali decadenze o penali con-
nesse a ritardati o omessi adempimenti”.
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Si tratta di una tipologia di danno che colpisce non solo i singoli beni ma
l’azienda nel suo complesso, e le conseguenze economiche che ne derivano
possono assumere, rispetto al danno diretto, dimensioni molto più rilevanti e
talvolta anche drammatiche per la vita dell’azienda.

Da tempo, pertanto, il mercato delle assicurazioni ha pensato ad un’ade-
guata copertura assicurativa in grado di ripristinare la situazione finanziaria
antecedente al sinistro. 

La prima tipologia di copertura, attualmente in uso, è chiamata clausola
di indennità aggiuntiva, risale alla fine del ‘700 e vede l’assicuratore impe-
gnato a riconoscere una determinata percentuale aggiuntiva fissa rispetto al
danno materiale. 

tale forma è caratterizzata da semplicità di calcolo e velocità nel processo
di indennizzo, ma la percentuale fissa, qualora dovessero sopraggiungere si-
nistri gravi, potrebbe rivelarsi un fattore di penalizzazione per l’assicurato.

La garanzia diaria è una tipologia di copertura che venne introdotta suc-
cessivamente, e prevede il rimborso di un determinato indennizzo per ogni
giorno di inattività aziendale, calcolato in base alla durata del fermo.

La clausola Selling price, al posto di far pagare l’equivalente del prezzo
di costo, obbliga a pagare quello di vendita dei prodotti finiti, ed è vantaggiosa
per il fatto che il prezzo di vendita include la quota di tutti i costi aziendali e
l’utile. Può essere applicata solo nel caso vengano danneggiati dei prodotti già
venduti, quindi in caso di fermo dovuto a danni a fabbricati o macchinari non
ha alcuna utilità.

Ma la forma di copertura oggi più utilizzata è quella a margine di Con-
tribuzione, MdC, nata nel 1994 per rimediare ai limiti della garanzia LOP
(loss of profit). 

La formula loss of profit, detta LOP, ovvero di perdita di profitto lordo,
venne introdotta in Inghilterra nel 1899. Essa copre la perdita di profitto lordo,
oltre alle spese supplementari (al netto del risparmio di spesa). La MdC, invece,
assicura contro la perdita del “margine di contribuzione” (vale a dire la somma
fra utili e costi fissi, che si ottiene sottraendo dal fatturato i costi variabili che
sono appunto quei costi che non si sostengono con il fermo della azienda) e le
spese supplementari sostenute dall’assicurato per limitare tale perdita. I vantaggi
di questa ultima formula risiedono nella velocità di indennizzo e semplicità.

Al di là dei tecnicismi contabili delle varie formule, la loro diffusione in
Europa è molto variegata.

In Italia, tuttavia, tale formula assicurativa non è molto diffusa perché,
oltre ad essere ancora poco conosciuta, viene probabilmente etichettata come
troppo costosa e complessa. Probabilmente la durata dei giudizi civili e la va-
riabilità degli esiti giudiziari hanno un peso non secondario nell’ostacolare
l’espansione di questo tipo di polizza tra gli imprenditori italiani: l’idea di
dover attendere anni prima di poter ottenere l’indennizzo per le perdite subite,
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magari dopo costose e defatiganti battaglie giudiziarie, può scoraggiare i po-
tenziali acquirenti dal ricorrere a questa copertura.

Proprio applicando tali istituti e in conformità allo spirito degli stessi, in-
vece, il sistema giudiziario inglese ha risposto allo sconvolgimento causato
dalla pandemia da COVID-19 con una decisione rapida, vincolante e di facile
implementazione. 

2.2. le caratteristiche del procedimento dinanzi alla Suprema Corte. la le-
gittimazione straordinaria per la risoluzione di questioni giuridiche.

Con la sentenza del 15 gennaio scorso la Suprema Corte ha esaminato un
significativo campione di polizze proposte dalle compagnie di assicurazioni
che hanno partecipato al giudizio e l’esito del giudizio, reso in tempi record,
è suscettibile di influenzare l’applicazione tra le parti contraenti di qualcosa
come 700 tipi di polizza in aggiunta a quelle espressamente considerate, offerti
sul mercato da più di 60 compagnie di assicurazioni e di riguardare circa
370.000 soggetti assicurati.

Non c’è bisogno di ulteriori commenti per capire l’importanza di tale de-
cisione per il mercato anglosassone delle imprese, specie in un momento così
delicato come quello della conclusione dei negoziati sulla Brexit. Gli operatori
del settore, da un lato imprenditori assicurati e dall’altro imprese di assicura-
zione, hanno ora un chiaro e definitivo indirizzo giurisprudenziale da applicare
per quantificare le perdite subite dalle attività imprenditoriali a causa delle mi-
sure adottate dai Governi inglese e di altri Stati per i quali la decisione della
Suprema Corte inglese è vincolante. Si tratterà ora solo di applicare i paletti
fissati dalla decisione ai vari casi di perdite subite per l’interruzione dell’atti-
vità economica, attraverso un giudizio di fatto di cui pure la decisione fornisce
i parametri. E c’è da aspettarsi che nessuno, né gli assicurati né gli assicuratori,
penserà di ridiscutere i termini della questione dinanzi ad un giudice, affron-
tando i notevoli costi imposti dal sistema giudiziario anglosassone e andando
incontro all’effetto vincolante delle decisioni della Suprema Corte proprie dei
sistemi di common law. In questa situazione, le imprese possono contare su
un sistema di regole chiaro e vincolante per avanzare le loro richieste di in-
dennizzo alle assicurazioni, recuperando così, almeno in parte, la liquidità
persa a causa delle forzate interruzioni dell’attività economica imposte dai
provvedimenti restrittivi adottati dal Governo.

Certo, alcune delle caratteristiche del sistema anglosassone non sono
esportabili nei paesi di civil law come il nostro.

A cominciare dall’effetto vincolante delle decisioni della Suprema Corte,
la cui applicazione in Italia trova un ostacolo nel principio della soggezione
del giudice soltanto alla legge (art. 101 Cost.) e nella c.d. primazia del diritto
euro-unitario con il connesso obbligo di sottoporre alla Corte di giustizia le
questioni di interpretazione della relativa disciplina (art. 267 tFuE).
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Ma altre sembrano mutuabili senza particolare sforzo ed in parte già ope-
ranti nel nostro ordinamento processuale.

Ad esempio, ciò che ha reso possibile concentrare le questioni interpre-
tative delle clausole assicurative LOP in un unico giudizio è stata la legitti-
mazione della FCA a sottoporre ai giudici inglesi un test case senza bisogno
dell’esistenza di una specifica disputa tra le parti e quando si tratta di questioni
di particolare importanza per le quali è richiesto con urgenza un indirizzo au-
torevole e rilevante.

Per quanto sia una Autorità di regolazione e non un organismo rappre-
sentativo degli operatori del settore, la FCA è legittimata a promuovere tali
giudizi nell’interesse dei consumatori. Si tratta di giudizi per i quali le parti
devono accordarsi sulle questioni da proporre al giudice attraverso quello che
si chiama Accordo quadro e deve trattarsi di questioni di generale importanza
per le quali il modo di sottoporle ai giudici deve essere previamente concordato
tra le parti. I fatti controversi devono poi essere pacifici: nel caso di specie
l’Accordo quadro conclusosi tra le parti è intervenuto sia sull’ambito delle mi-
sure adottate dai vari Governi del regno unito per fronteggiare la crisi sani-
taria sia sui testi delle polizze da sottoporre al giudizio. Inoltre, è previsto che
il giudizio, di regola, non dia luogo a condanna alle spese.

Perché, dunque, non attribuire una tale legittimazione anche all’Autorità ita-
liana per la concorrenza ed il mercato? (4). Si tratterebbe perciò di introdurre un
procedimento finalizzato ad ottenere rapidamente dalla Corte di cassazione una
advisory opinion su questioni di particolare rilevanza per l’economia nazionale
e con l’efficacia data dalla autorevolezza della pronuncia. Sarebbe di certo una
modalità di risoluzione anticipata di questioni giuridiche di particolare impor-
tanza, potenzialmente rilevanti per interi settori economici e limitata alle questioni
di diritto e quindi non appesantita dalla necessità di risolvere aspetti di fatto o
inerenti al quantum tipici delle controversie promosse dal titolare del diritto.

Già ci sono casi di Autorità di regolazione legittimate ad agire in giudizio
nell’interesse dell’applicazione obiettiva del diritto e come espressione del po-
tere di vigilanza e/o regolazione del settore. Basti pensare che nell’ambito delle
attuali prerogative attribuite dalla legge all’AGCM vi è anche la legittimazione
ad agire ex art. 21-bis L. n. 287/90, con particolare riferimento all’impugna-
zione di regolamenti, atti amministrativi generali e provvedimenti emanati da
qualsiasi amministrazione (comprese altre autorità indipendenti), laddove que-
sti risultino contrari alle disposizioni della normativa antitrust. O alla possibilità

(4) Il Governo italiano ha presentato il disegno di legge delega sulla riforma della giustizia (Atto
Senato N. 1662 http://www.senato.it/service/pdF/pdFServer/Bgt/01141527.pdf ), attualmente fermo
presso la seconda Commissione (Giustizia) per l’esame in sede referente. Il disegno di legge comprende
disposizioni sulla mediazione, sul giudizio di primo grado e di appello nonché sul giudizio di esecuzione,
ma non prevede casi di legittimazione straordinaria di Autorità indipendenti a proporre test cause su
questioni di diritto.



rASSEGNA AVVOCAturA DELLO StAtO - N. 4/2020  7

per l’ANAC di impugnare i bandi, gli altri atti generali e i provvedimenti re-
lativi a contratti di rilevante impatto, emessi da qualsiasi stazione appaltante,
qualora ritenga che essi violino le norme in materia di contratti pubblici relativi
a lavori, servizi e forniture (art. 211 del Codice appalti) (5). Ma mentre per le
controversie dinanzi al giudice amministrativo la legittimazione di soggetti
metaindividuali a tutela di un interesse collettivo è un fenomeno frequente in
quanto legato alla natura spesso indivisibile e generale del bene giuridico og-
getto del provvedimento amministrativo, nel campo della giurisdizione ordi-
naria la tutela degli interessi collettivi si presenta spesso come una somma della
tutela degli interessi individuali lesi da comportamenti altrui (6). 

Perché possa ammettersi una legittimazione a proporre azioni finalizzate,
non a prevenire o riparare una lesione, ma ad acquisire una interpretazione di
atti giuridici, è, perciò, necessaria una previsione normativa che riconosca ad
un soggetto giuridico il potere di agire in giudizio nell’interesse del diritto
obiettivo e non a tutela di una situazione soggettiva, ancorché collettiva, o di
una somma di interessi individuali. E questo soggetto non può che essere un
soggetto pubblico perché non si tratta di proteggere interessi collettivi, omo-
genei o addirittura diffusi, quanto quello di assicurare la corretta applicazione
del diritto in ipotesi astratte.

È ovvio che la decisione della Corte di cassazione non potrebbe vincolare
gli altri giudici e ciò in virtù dell’art. 101 della Costituzione e della soggezione
del giudice soltanto alla legge. tuttavia, il sistema già prevede ipotesi di effi-
cacia rafforzata di decisioni assunte da organi di ultima istanza della giurisdi-
zione ordinaria e di quella amministrativa.

L’art. 64 del t.u. n. 165 del 2001 prevede che quando il giudice non in-
tenda conformarsi ad una decisione della Corte di cassazione già intervenuta
su una questione rilevante per il giudizio, è tenuto ad attivare il meccanismo
previsto dalla medesima disposizione per giungere, eventualmente, ad una
nuova decisione della Corte di cassazione. L’art. 99 del codice del processo

(5) Anche le associazioni di categoria sono titolari di una legittimazione ad agire in giudizio per
ottenere l’annullamento di atti amministrativi illegittimi: le associazioni individuate in base all'articolo
13 della legge n. 349 del 1986 in materia di ambiente possono, non solo intervenire nei giudizi per danno
ambientale ma anche ricorrere in sede di giurisdizione amministrativa per l'annullamento di atti illegit-
timi. L'art. 4, co. 2, L. 11 novembre 2011, n. 180 riconosce alle associazioni di imprenditori maggior-
mente rappresentative nei diversi livelli territoriali la legittimazione a impugnare gli atti amministrativi
lesivi degli interessi diffusi. Ma in questi casi si tratta di legittimazione ad agire a tutela di un interesse
collettivo che è proprio della associazione e non di un interesse generale all’applicazione del diritto
obiettivo (Cons. Stato Ad. Plen., 20 febbraio 2020, n. 6).

(6) Come è noto la legge 12 aprile 2019 n. 31 ha modificato la disciplina della azione di classe
contenuta negli artt. 140 e 140 bis del codice del consumo, introducendo nel Codice civile un intero ti-
tolo VII bis del libro IV interamente dedicato ad una azione di classe prevista non più solo a tutela dei
consumatori ma di qualsiasi “diritto individuale omogenei”. Si tratta, tuttavia, sempre di una azione ge-
nerale, a carattere inibitorio o risarcitorio, a tutela di interessi individuali omogenei e non di una azione
finalizzata ad ottenere la risoluzione di questioni giuridiche astratte.
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amministrativo prevede che la sezione del Consiglio di Stato cui è assegnato
il ricorso se ritiene di non condividere un principio di diritto enunciato dal-
l'Adunanza plenaria, rimette a quest'ultima, con ordinanza motivata, la deci-
sione del ricorso. Ovviamente, tale meccanismo non può pregiudicare il
funzionamento del sistema del rinvio pregiudiziale di cui all’art. 267 del tFuE
(7) e tuttavia, quando si sia fuori da questioni di interpretazione ed applica-
zione del diritto eurounitario, un sistema di efficacia rafforzata del precedente,
che non precluda una rimeditazione della questione purché motivata da valide
ragioni, mi sembrerebbe compatibile con l’art. 101 della Costituzione.

2.2.1. (segue) la procedura accelerata.

La decisione del 15 gennaio 2021 della Suprema Corte ha, inoltre, con-
cluso un giudizio durato appena 7 mesi (l’Accordo quadro tra le parti è del 1
giugno 2020 e il processo è iniziato il 9 giugno 2020) ed è stata emessa a se-
guito di un ricorso per saltum (in inglese leapfrog): dopo una prima decisione
della corte di primo grado (in composizione non monocratica) formata da due
giudici inseriti nell’elenco dei giudici specializzati in materia di servizi finan-
ziari (Financial list), di cui uno della Court of Appeal e uno della High Court,
la causa è approdata subito presso la Suprema Corte. Quest’ultima ha tenuto
4 udienze (tra il 16 novembre ed il 20 novembre 2020) e ha depositato la sen-
tenza in data 15 gennaio 2021.

Sia la sentenza di primo grado che quella della Suprema Corte affrontano
in maniera approfondita e con costante riferimento ai precedenti giurispruden-
ziali le varie questioni sottoposte dalle parti. È sufficiente menzionare che la
sentenza di primo grado consta di 580 paragrafi mentre quella della Suprema
Corte di 326 paragrafi.

2.3 le questioni controverse.

Le questioni trattate erano poi di estrema importanza e delicatezza.
Ne accenniamo qualcuna, lasciando ai più curiosi il piacere (e, in qualche

caso, la difficoltà connessa alla astrattezza delle problematiche interpretative)
di leggere la decisione della Suprema Corte.

2.3.1. Clausole sul rischio assicurato. 

La Corte Suprema ha preso in considerazione la formulazione della clau-

(7) Corte giustizia unione Europea Grande Sez., 5 aprile 2016, n. 689/13: “l'art. 267 tFue deve
essere interpretato nel senso che osta a una disposizione di diritto nazionale nei limiti in cui quest'ultima
sia interpretata nel senso che, relativamente a una questione vertente sull'interpretazione o sulla validità
del diritto dell'unione, una sezione di un organo giurisdizionale di ultima istanza, qualora non condivida
l'orientamento definito da una decisione dell'adunanza plenaria di tale organo, è tenuta a rinviare la
questione all'adunanza plenaria e non può pertanto adire la Corte ai fini di una pronuncia in via pre-
giudiziale”.
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sola in una polizza rSA ("rSA 3") come esemplare. Questa clausola (come
molte altre formulazioni) copre le perdite da interruzione dell'attività derivanti
da qualsiasi evento di una “malattia notificabile” (8) entro un raggio geografico
specificato (tipicamente 25 miglia) dai locali assicurati. 

Il Collegio di primo grado ha interpretato la clausola nel senso che essa
assicura copertura per le perdite per interruzione dell'attività derivanti da
COVID-19 (che è stata resa una malattia soggetta a obbligo di denuncia il 5
marzo 2020) a condizione che l’assicurato dimostri l’esistenza di un caso della
malattia entro il raggio geografico (di regola 25 miglia).

La Suprema Corte ha dato, invece, ragione agli assicuratori che: 
(i) ogni caso di malattia subita da una persona a causa di COVID-19 è un

"evento" separato ai fini della polizza;
(ii) la clausola copre solo le perdite per interruzione dell'attività derivanti

da casi di malattia che si verificano nel raggio.

2.3.2. impossibilità di accedere ai locali dell’azienda nelle clausole ibride. 

Le clausole di impossibilità all'accesso e le clausole ibride (9) specificano
una serie di requisiti che devono essere tutti soddisfatti prima che l'assicuratore
sia tenuto a pagare. 

Alcune clausole si applicano solo quando ci sono "restrizioni imposte"
da un'autorità pubblica in seguito al verificarsi di una malattia notificabile. 

Il primo collegio aveva ritenuto che questo requisito è rappresentato solo
da una misura espressa in termini obbligatori che abbia forza di legge. 

La Corte Suprema ha respinto questa interpretazione come troppo ristretta
e ha ritenuto che un'istruzione data da un'autorità pubblica (come il famoso
“stay at home”) può equivalere a una "restrizione imposta" se, in base al modo
e ai termini con cui è formulata, è da ritenere o è ragionevole ritenere (tenuto

(8) In Inghilterra, il 5 marzo 2020 tramite una modifica al regolamento sulla protezione della
salute (notifica) del 2010 (SI 2010/659) ("il regolamento del 2010") il COVID-19 è stato reso una "ma-
lattia soggetta a obbligo di notifica" e la SArS-CoV-2 un "agente causale". Ai sensi dei regolamenti del
2010, un medico generico abilitato ha il dovere di comunicare all'autorità locale se ha ragionevoli motivi
per sospettare che un paziente abbia una "malattia soggetta a notifica", definita come una malattia elen-
cata nell'Allegato 1, o un'infezione che presenta o potrebbe presentare un danno significativo alla salute
umana. L'autorità locale deve riferire qualsiasi notifica di questo tipo che riceve, tra gli altri, al PHE
(public healt england) che è una agenzia del Dipartimento della Salute e della Assistenza sociale. L'Al-
legato 1 ai regolamenti del 2010 conteneva un elenco di 31 malattie comunicabili prima dell'aggiunta
di COVID-19. Il 6 marzo 2020, modifiche simili sono state apportate ai regolamenti sulla protezione
della salute in Galles regolamento 2010 (SI 2010/1546). Il COVID-19 era stato reso una malattia sog-
getta a notifica in Scozia il 22 febbraio 2020 e in Irlanda del Nord il 29 febbraio 2020. L'11 marzo 2020,
l'OMS ha dichiarato la infezione da COVID-19 una pandemia.

(9) Esempi di queste clausole sono riportati al § 96 della decisione (ad es: “loss … resulting from
… prevention of access to the premises due to the actions or advice of a government or local authority
due to an emergency which is likely to endanger life or property” oppure “loss as a result of closure or
restrictions placed on the premises as a result of a notifiable human disease manifesting itself at the
premises or within a radius of 25 miles of the premises”).
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conto delle conoscenze di una persona media) che la sua osservanza sia ob-
bligatoria indipendentemente dall’esercizio di poteri espressamente previsti.

La Corte Suprema non si pronuncia sul se singole misure soddisfino que-
sto test, ma indica che l'argomento è più forte in relazione ad alcune misure
generali, come certe istruzioni in termini obbligatori del Primo Ministro rela-
tive alla chiusura dei locali commerciali del 21 e del 26 marzo 2020, e meno
in relazione ad esortazioni o consigli relativi al distanziamento sociale e allo
“stay at home”. 

In qualche caso, poi, le clausole prevedevano la copertura solo quando la
perdita di interruzione dell'attività fosse causata dall'“impossibilità di utiliz-
zare" i locali assicurati da parte dell'assicurato. Il primo collegio aveva soste-
nuto che questo significasse incapacità completa e non solo parziale di
utilizzare i locali. La Corte Suprema ritiene, invece, che questo requisito possa
essere soddisfatto sia quando un assicurato non è in grado di utilizzare i locali
per una parte soltanto della sua attività commerciale (10) sia quando la sua in-
tera attività commerciale è impedita dalla chiusura o dalle restrizioni imposte
soltanto su alcuni locali della sua azienda perché gli altri locali dell’azienda,
ancorché agibili, non sono idonei a svolgere l’attività commerciale in modo
autonomo. In altri termini ciò che conta è l’incidenza sulla attività commer-
ciale e non l’incidenza sui locali in sé.

2.3.3. Nesso di causalità.

La questione del nesso di causalità è una delle più interessanti della de-
cisione per le sue somiglianze con le discussioni dottrinali che si registrano
sul tema della causalità in Italia.

In sintesi, si può dire che la Suprema Corte ritiene:
(i) come causa delle perdite finanziarie dell’assicurato ogni episodio di

COVID-19 verificatosi all’interno dell’area geografica indicata dalla clausola
della polizza (di regola 25 miglia dai locali aziendali);

(ii) nell’interpretare la nozione di pericolo assicurato e le clausole che
escludono alcuni rischi, non rilevano cause sopravvenute rispetto a tale causa
“prossima” che non siano anomali o abnormi (11);

(iii) ogni caso di COVID-19 verificatosi nell’area geografica indicata

(10) Si pensi alla attività di ristorazione, che può essere impedita dalle restrizioni imposte al ser-
vizio al tavolo mentre può essere svolta con il servizio da asporto.

(11) Viene richiamata la controversia leyland Shipping ltd contro Norwich union Fire insurance
Society ltd [1918] AC 350. una nave silurata da un sottomarino tedesco fu rimorchiata fino al porto
più vicino, ma dovette ancorare nel porto esterno esposto al vento e alle onde. Dopo tre giorni la nave
affondò. La nave era assicurata contro i pericoli del mare, ma c'era un'eccezione nella polizza per "tutte
le conseguenze delle ostilità o delle operazioni belliche". La House of Lords ha confermato la decisione
dei tribunali dei gradi precedenti secondo cui la perdita era stata causata dal siluro, che era una conse-
guenza delle ostilità, e quindi non era coperta dall'assicurazione.
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dalla polizza come pericolo assicurato anche se le misure del Governo che
hanno determinato la chiusura dei locali aziendali sono state prese in consi-
derazione del fenomeno della pandemia nel suo complesso; in altri termini,
cause concorrenti (vale a dire, altri casi di COVID-19 verificatisi all’esterno
dell’area geografica indicata dalla polizza) pur avendo concorso a determinare
le chiusure dei locali aziendali, costituendo un rischio non escluso dalla po-
lizza, nemmeno escludono la garanzia;

(iv) non applicabile il giudizio controfattuale basato sulla dottrina del “but
for” test; le compagnie di assicurazione avevano cercato di sostenere che il
nesso di causalità era escluso dal ragionamento controfattuale, dato che le mi-
sure restrittive sarebbero state prese ugualmente anche a prescindere (but for)
dal caso di COVID-19 che fa scattare la garanzia. La Suprema Corte ha re-
spinto la tesi delle assicurazioni ricordando che un limite del giudizio contro-
fattuale è dato dalla ipotesi delle cause indipendenti tra di loro che sono
ciascuna in grado di determinare l’evento: in questi casi l’applicazione del
giudizio controfattuale porterebbe a negare l’efficacia causale di ognuna delle
cause (12);

(v) non applicabile il criterio, suggerito dalle assicurazioni, secondo cui
il rapporto causale sarebbe escluso qualora i rischi non assicurati (precisamente
i casi di COVID-19 verificatisi fuori dell’area geografica richiamata nella po-
lizza) avessero avuto una incidenza maggiore rispetto a quelli verificatisi nel-
l’area geografica (weighing approach) (13).

2.3.4. trend clauses.

Sono le clausole inserite nelle polizze che stabiliscono i criteri per l’in-
dennizzo. Il metodo standard utilizzato nell'assicurazione contro l'interruzione
dell'attività per quantificare la somma pagabile ai sensi della polizza prende
un periodo commerciale precedente a fini comparativi. Nella maggior parte
delle formulazioni questo è l'anno civile che precede l'operazione del danno
assicurato. Dal fatturato dell'azienda in questo periodo si ricavano "fatturato
standard" o "entrate standard". Questa cifra viene poi confrontata con il fattu-
rato o le entrate effettive durante il periodo d'indennizzo. I risultati dell'attività
nel periodo di confronto sono anche utilizzati per ricavare una percentuale del
fatturato che rappresenta l'utile lordo. Il tasso di profitto lordo viene poi ap-

(12) Viene citato il caso dei due fuochi appiccati separatamente, ciascuno dei quali in grado di
bruciare la casa o delle due pallottole sparate separatamente che colpiscono entrambe mortalmente
l’escursionista: in entrambi i casi il giudizio controfattuale porterebbe ad escludere il nesso causale con
riferimento ad ognuna delle cause, dato che l’evento si sarebbe verificato lo stesso a prescindere da cia-
scuna di esse considerata isolatamente.

(13) La Suprema Corte osserva al riguardo che un tale approccio sarebbe praticabile solo se fosse
possibile stabilire la percentuale di efficacia causale dei casi di COVID-19 suddividendola fra quelli
verificatisi all’interno e quelli verificatisi all’esterno dell’area geografica considerata da ciascuna po-
lizza.
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plicato alla riduzione del fatturato per calcolare la perdita recuperabile. L’in-
dennizzo comprende anche l'aumento del costo del lavoro durante il periodo
di indennizzo.

Secondo la Suprema Corte questo meccanismo di indennizzo deve essere
applicato tenendo conto soltanto delle circostanze, diverse da quelle legate
alla pandemia da COVID-19, che avrebbero riguardato l’attività imprendito-
riale assicurata se la pandemia non si fosse verificata. Ciò al fine di evitare
che il meccanismo applicato per calcolare l’indennizzo finisca per vanificare
l’interpretazione data dalla Suprema Corte alla definizione del rischio assicu-
rato, in relazione al quale, come si è visto, sono state giudicate irrilevanti le
cause legate alla pandemia concorrenti rispetto al rischio assicurato (i casi di
COVID-19 verificatisi fuori dall’area geografica indicata nella polizza).

3. Conclusioni.

Come si può vedere dal panorama delle questioni affrontate dalla Su-
prema Corte inglese, si è trattato di affrontare anche temi generali da tempo
conosciuti anche nel nostro ordinamento, quali il nesso di causalità, la rile-
vanza delle sopravvenienze e l’ambito delle conseguenze dannose indenniz-
zabili. Si tratta di temi sui quali la giurisprudenza e la dottrina italiana si sono
da tempo esercitate con risultati altamente pregevoli e che non hanno nulla da
invidiare a quelli raggiunti dalle Corti supreme e dagli studiosi di altri paesi.
E se la necessità di una pronuncia della Corte di cassazione italiana sulle clau-
sole delle polizze LOP non si rende necessaria per la scarsa diffusione di tale
forma assicurativa, non è difficile immaginare che l’esigenza di certezza giu-
ridica possa sorgere in relazione ad altri settori colpiti dal carattere diffusivo
degli effetti della pandemia. Si pensi ad esempio alla problematica della ri-
conduzione del contratto ad equità attraverso la rinegoziazione delle clausole
quando la sua esecuzione, così come programmata dalle parti, sia stata impe-
dita dal sopravvenire di misure restrittive legate al confinamento imposto dal
Governo. Non richiederebbero i concetti di forza maggiore, di impossibilità
sopravvenuta, di factum principis e della loro incidenza sul regolamento ne-
goziale che venisse introdotta una forma di azione come quella esistente nel-
l’ordinamento inglese? un autorevole e rapido pronunciamento della Corte di
cassazione (14) su questioni interpretative astratte non contribuirebbe ad orien-
tare le decisioni delle corti inferiori nella risoluzione delle controversie pro-
poste dinanzi ad esse o addirittura a prevenirne la proposizione?

(14) un inquadramento generale delle questioni, assai autorevole ma privo di efficacia vincolante,
si può trovare nel contributo di recente fornito dall’ufficio del Massimario e del ruolo della Corte di
cassazione con la relazione n. 56 dedicata alle “Novità normative sostanziali del diritto “emergenziale”
anti-Covid 19 in ambito contrattuale e concorsuale” reperibile all’indirizzo https://www.portaledelmas-
simario.ipzs.it/frontoffice/studipubblicazioni.do.
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LORD HAMBLEN AND LORD LEGGATT: (with whom Lord Reed agrees) 

I Introduction 

1. COVID-19 and the resulting public health measures taken by the UK 

Government have caused heavy financial losses to businesses around the country. 

Many businesses have insurance policies which cover them against loss arising from 

interruption of the business due to various causes. Thousands of claims have been 

made under such policies which the insurers have declined to pay on the ground that 

the policies do not cover effects (or certain effects) of the pandemic. This appeal has 

been heard urgently in a test case brought to clarify whether or not there is cover in 

principle for COVID-19 related losses under a variety of different standard 

insurance policy wordings. 

2. The case has been brought by the Financial Conduct Authority (“FCA”) 

under the Financial Markets Test Case Scheme. This is a scheme which enables a 

claim raising issues of general importance to financial markets to be determined in 

a test case without the need for a specific dispute between the parties where 

immediately relevant and authoritative English law guidance is needed. 

3. The FCA has brought the proceedings for the benefit of policyholders, many 

of whom are small and medium enterprises (“SMEs”). The defendants are eight 

insurers who are leading providers of business interruption insurance. As set out in 

a Framework Agreement between the parties, the aim of the proceedings is to 

achieve the maximum clarity possible for the maximum number of policyholders 

and their insurers, consistent with the need for expedition and proportionality. The 

approach taken has been to consider a representative sample of standard form 

business interruption policies in the light of agreed and assumed facts. It is estimated 

that, in addition to the particular policies chosen for the test case, some 700 types of 

policies across over 60 different insurers and 370,000 policyholders could 

potentially be affected by the outcome of this litigation. 

4. In issue on this appeal is the proper interpretation of four types of clauses 

which are to be found in many of the relevant policy wordings. These have been 

referred to for convenience as: 

i) “Disease clauses” (clauses which, in general, provide cover for 

business interruption losses resulting from the occurrence of a notifiable 

disease, such as COVID-19, at or within a specified distance of the business 

premises); 
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ii) “Prevention of access clauses” (clauses which, in general, provide 

cover for business interruption losses resulting from public authority 

intervention preventing or hindering access to, or use of, the business 

premises); 

iii) “Hybrid clauses” (clauses which combine the main elements of the 

disease and prevention of access clauses); and 

iv) “Trends clauses” (clauses which, in general, provide for business 

interruption loss to be quantified by reference to what the performance of the 

business would have been had the insured peril not occurred). 

5. The appeal also raises issues of causation. In particular, the insurers argue 

that policyholders would have suffered the same or similar business interruption 

losses even if the insured risk or peril had not occurred, so that the claims fail 

because it cannot be said that the loss was caused by the insured peril and/or because 

of how the trends clauses require the loss to be quantified. In this regard there is a 

dispute between the parties about how the trends clauses operate. In support of their 

case, the insurers place considerable reliance upon the decision of the Commercial 

Court in Orient-Express Hotels Ltd v Assicurazioni Generali SpA (trading as 

Generali Global Risk) [2010] EWHC 1186 (Comm); [2010] Lloyd’s Rep IR 531. 

This was an appeal from an arbitration award. As it happens, one of us was a member 

of the arbitral tribunal in that case (which comprised Sir Gordon Langley, Mr 

George Leggatt QC and Mr John O’Neill FCII) and the other of us (then Hamblen 

J) was the judge who decided the appeal. It will be necessary in the course of this 

judgment to consider whether that case was rightly decided. 

II The factual background 

6. The factual background to the case was essentially agreed between the parties 

and is set out fully in the judgment of the court below at paras 10-52. Rather than 

repeat that account, we will focus on the matters which are of most relevance to the 

issues on this appeal, and in particular on the guidance and restrictions introduced 

by the UK Government in March 2020. 

The emergence of COVID-19 and initial Government response 

7. On 12 January 2020, the World Health Organization (“WHO”) announced 

that a novel coronavirus had been identified in samples obtained from cases in 

China. This announcement was subsequently recorded by Public Health England 
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(“PHE”). The virus was named severe acute respiratory syndrome coronavirus 2, or 

“SARS-CoV-2”, and the associated disease was named “COVID-19”. 

8. On 30 January 2020, the WHO declared the outbreak of COVID-19 a “Public 

Health Emergency of International Concern”. 

9. On 31 January 2020, the Chief Medical Officer for England confirmed that 

two patients had tested positive for COVID-19 in England. The first case confirmed 

in Northern Ireland was on 27 February 2020, the first in Wales on 28 February 2020 

and the first in Scotland on 1 March 2020. 

10. On 10 February 2020, the Health Protection (Coronavirus) Regulations 2020 

(SI 2020/129) were made by the Secretary of State for Health and Social Care, 

pursuant to powers under the Public Health (Control of Disease) Act 1984 (“the 

1984 Act”). In broad terms, these Regulations provided for the detention and 

screening of persons reasonably suspected to have been infected or contaminated 

with the new strain of coronavirus. The Regulations were subsequently repealed on 

25 March 2020 by the Coronavirus Act 2020 (“the 2020 Act”). 

11. On 2 March 2020, the first death of a person who had tested positive for 

COVID-19 was recorded in the UK, although the first death from COVID-19 was 

publicly announced by the Chief Medical Officer for England on 5 March 2020. 

12. On 4 March 2020, the UK Government published guidance titled 

“Coronavirus (COVID-19): What is social distancing?”. It referred to the 

Government’s action plan from the previous day, which discussed four phases of 

response: “contain”, “delay”, “research” and “mitigate”. It also referred to the 

possibility of introducing social distancing measures and asked people to think about 

how they could minimise contact with others. 

13. On 5 March 2020, COVID-19 was made a “notifiable disease”, and SARS-

CoV-2 made a “causative agent”, in England by amendment to the Health Protection 

(Notification) Regulations 2010 (SI 2010/659) (“the 2010 Regulations”). Under the 

2010 Regulations, a registered medical practitioner has a duty to notify the local 

authority where the practitioner has reasonable grounds for suspecting that a patient 

has a “notifiable disease”, defined as a disease listed in Schedule 1, or an infection 

which presents or could present significant harm to human health. The local 

authority must report any such notification which it receives to, amongst others, 

PHE. Schedule 1 to the 2010 Regulations contained a list of 31 notifiable diseases 

before the addition of COVID-19. On 6 March 2020, similar amendments were 

made to the Health Protection (Notification) (Wales) Regulations 2010 (SI 
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2010/1546). COVID-19 had been made a notifiable disease in Scotland on 22 

February 2020 and in Northern Ireland on 29 February 2020. 

14. On 11 March 2020, the WHO declared COVID-19 to be a pandemic. 

15. On 12 March 2020, the UK Government announced that it was moving from 

the “contain” phase to the “delay” phase of its action plan and raised the risk level 

from “moderate” to “high”. 

16. On 16 March 2020, the UK Government published guidance on social 

distancing. The guidance advised vulnerable people to avoid social mixing and to 

work from home where possible. The guidance included advice that large gatherings 

should not take place. 

17. Also on 16 March 2020, the Prime Minister, the Rt Hon Boris Johnson MP, 

made a statement to the British public, the main text of which is set out in Appendix 

1 to this judgment. In the statement he said that “now is the time for everyone to 

stop non-essential contact with others and to stop all unnecessary travel. We need 

people to start working from home where they possibly can. And you should avoid 

pubs, clubs, theatres and other such social venues.” He added that “as we advise 

against unnecessary social contact of all kinds, it is right that we should extend this 

advice to mass gatherings as well.” 

18. On 18 March 2020, the Prime Minister made a further statement, the main 

text of which is set out in Appendix 1. The principal purpose of the statement was 

to announce the closure of schools from the end of Friday, 20 March 2020. In the 

statement he said: “I want to repeat that everyone - everyone - must follow the advice 

to protect themselves and their families, but also - more importantly - to protect the 

wider public.” 

19. On 20 March 2020, the Prime Minister made a further statement, the main 

text of which is set out in Appendix 1. In this statement he thanked everyone for 

following the “guidance” issued on 16 March 2020 but said that further steps were 

now necessary. He said that across the UK cafes, pubs, bars and restaurants were 

being told to close as soon as they reasonably could and not open the following day. 

He added that: “We’re also telling nightclubs, theatres, cinemas, gyms and leisure 

centres to close on the same timescale.” 
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The 21 March Regulations 

20. On 21 March 2020, the Health Protection (Coronavirus, Business Closure) 

(England) Regulations 2020 (SI 2020/327) (“the 21 March Regulations”) were made 

by the Secretary of State for Health and Social Care pursuant to powers under the 

1984 Act. Equivalent regulations for Wales were introduced on the same day. 

21. The 21 March Regulations provided for the closure of businesses set out in 

the Schedule to the Regulations. Under regulation 2(1) the businesses listed in Part 

1 of the Schedule, which comprised restaurants, cafes, bars and public houses, were 

required to close or cease carrying on the business of selling food and drink other 

than for consumption off the premises. Regulation 2(4) required the businesses listed 

in Part 2 of the Schedule to close. These included cinemas, theatres, nightclubs, 

bingo halls, concert halls, museums, galleries, betting shops, spas, gyms and other 

indoor leisure centres. The full terms of regulation 2 are set out in Appendix 1. 

22. Regulation 3 of the 21 March Regulations made contravention of regulation 

2 without reasonable excuse a criminal offence, punishable on summary conviction 

by a fine. Regulation 4(1) provided that a person designated by the Secretary of State 

may take action as necessary to enforce a closure or restriction imposed by 

regulation 2. 

Developments from 22 to 25 March 

23. On 22 March 2020, the Prime Minister announced the next stage of the UK 

Government’s plan, which included “shielding” measures for vulnerable people and 

advising members of the public to stay two metres apart even when outdoors. 

24. On 23 March 2020, the Prime Minister made a further announcement, the 

main text of which is set out in Appendix 1. He said that it was vital to slow the 

spread of the disease and “that’s why we have been asking people to stay at home 

during this pandemic”. The time had, however, come for “us all to do more”. From 

that evening he was therefore giving “the British people a very simple instruction - 

you must stay at home”. He said that people would only be “allowed to leave their 

home” for very limited purposes such as shopping for basic necessities and 

“travelling to and from work, but only where this is absolutely necessary and cannot 

be done from home”. He added that “if you don’t follow the rules the police will 

have the powers to enforce them, including through fines and dispersing 

gatherings.” In order to “ensure compliance with the Government’s instruction to 

stay at home” he stated that “we will immediately - close all shops selling non-

essential goods … stop all gatherings of more than two people in public … and we’ll 
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stop all social events, including weddings, baptisms and other ceremonies, but 

excluding funerals.” 

25. Also on 23 March 2020, the UK Government issued guidance to businesses 

about closures. This included advice that it would be an offence to operate in 

contravention of the 21 March Regulations and that businesses in breach of the 21 

March Regulations would be subject to prohibition notices and potentially unlimited 

fines. 

26. On the same day PHE issued a document called “Keeping away from other 

people: new rules to follow from 23 March 2020.” It stated that there were three 

“important new rules everyone must follow to stop coronavirus spreading”. These 

were (i) “you must stay at home” and should only leave home “if you really need 

to” for one of the reasons stated; (ii) most shops should stay closed; and (iii) people 

must not meet in groups of more than two in public places. 

27. On 24 March 2020, the UK Government issued guidance to providers of 

holiday accommodation to the effect that they should have taken steps to close for 

commercial use and should remain open only for limited prescribed purposes, for 

example to support key workers or homeless people. 

28. On 25 March 2020, the 2020 Act was enacted. The 2020 Act applies across 

the UK, although different provisions have come into force in different nations at 

different times. In broad terms the 2020 Act established emergency arrangements in 

relation to health workers, food supply, inquests and other matters. 

The 26 March Regulations 

29. On 26 March 2020, the Health Protection (Coronavirus, Restrictions) 

(England) Regulations 2020 (SI 2020/350) (“the 26 March Regulations”) were made 

by the Secretary of State for Health and Social Care exercising powers under the 

1984 Act. Similar regulations were introduced in Wales, Scotland and Northern 

Ireland. 

30. The 26 March Regulations revoked most of the 21 March Regulations and 

replaced them with new rules which imposed more extensive restrictions. 

Regulation 4(1) was in similar terms to regulation 2(1) of the 21 March Regulations 

and required the businesses listed in Part 1 of Schedule 2 - which again comprised 

restaurants, cafes, bars and public houses - to close or cease selling any food or drink 

other than for consumption off its premises. 
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31. Regulation 4(4) required businesses listed in Part 2 of Schedule 2 to close. 

These included all the businesses that had already been required to close by 

regulation 2(4) of the 21 March Regulations (see para 21 above) and a number of 

others, including nail, beauty and hair salons and barbers, tattoo and piercing 

parlours, playgrounds, outdoor markets and car showrooms. Further restrictions and 

closures were imposed by regulation 5 for retail shops, holiday accommodation and 

places of worship - with the exception of the businesses listed in Part 3 of Schedule 

2. 

32. The full text of regulations 4 and 5 and of Schedule 2 to the 26 March 

Regulations is set out in Appendix 1. 

33. Regulation 6 introduced a prohibition against people leaving the place where 

they were living “without reasonable excuse”. (A non-exhaustive list of reasonable 

excuses was set out in regulation 6(2).) Regulation 7 prohibited gatherings in public 

places of more than two people other than in limited circumstances. Regulation 9 

made any contravention of the 26 March Regulations without reasonable excuse a 

criminal offence punishable on summary conviction by a fine. There were several 

reports of enforcement action being taken under these provisions in the months after 

26 March 2020. 

34. Regulation 3 of the 26 March Regulations required the Secretary of State to 

review the need for the restrictions at least once every 21 days, with the first review 

being carried out by 16 April 2020. The 26 March Regulations, and the equivalent 

regulations in Wales, Scotland and Northern Ireland, were amended on several 

occasions. For example, on 13 May 2020 garden centres and outdoor sports courts 

were added to the list of businesses in Part 3 of Schedule 2 which were allowed to 

stay open, as were outdoor markets and certain showrooms on 1 June 2020. 

35. On 4 July 2020, the 26 March Regulations were revoked and replaced with 

more limited restrictions in the Health Protection (Coronavirus, Restrictions) (No 2) 

(England) Regulations 2020 (SI 2020/684) in England. Since then, there have been 

further legislative changes; but they have occurred since the trial and were therefore 

not considered by the court below. 

Categories of business 

36. For the purposes of the proceedings, the parties adopted the following 

categorisation of businesses: 
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i) Category 1: businesses such as cafes and restaurants listed in Part 1 of 

Schedule 2 to the 26 March Regulations. These businesses were required by 

regulation 2(1) of the 21 March Regulations and regulation 4(1) of the 26 

March Regulations to close or cease selling any food or drink for 

consumption on the premises. 

ii) Category 2: businesses listed in Part 2 of Schedule 2 to the 26 March 

Regulations, such as cinemas, theatres, nightclubs, gyms and leisure centres. 

These businesses were required to close by regulation 4(4) of the 26 March 

Regulations (and some had already been required to close by regulation 2(4) 

of the 21 March Regulations). 

iii) Category 3: businesses listed in Part 3 of Schedule 2 to the 26 March 

Regulations which were allowed to remain open, such as food retailers and 

pharmacies. This category was excluded from the scope of regulation 5(1) of 

the 26 March Regulations. 

iv) Category 4: businesses (other than those listed in Part 3 of Schedule 2 

of the 26 March Regulations) offering goods for sale or for hire in a shop, or 

library services, which were required by regulation 5(1) not to admit any 

customers or users to their premises. 

v) Category 5: businesses not mentioned in the 21 March Regulations or 

the 26 March Regulations at all, including professional service firms such as 

accountants and lawyers, as well as construction and manufacturing 

businesses. 

vi) Category 6: businesses providing holiday accommodation, which 

were affected by regulation 5(3) of the 26 March Regulations. 

vii) Category 7: places of worship, which were affected by regulation 5(5) 

of the 26 March Regulations, together with nurseries and schools. 

III The proceedings 

37. The eight insurers who are parties to the Framework Agreement and to these 

proceedings are: (1) Arch Insurance (UK) Ltd (“Arch”); (2) Argenta Syndicate 

Management Ltd (“Argenta”); (3) Ecclesiastical Insurance Office Plc 

(“Ecclesiastical”); (4) Hiscox Insurance Company Ltd (“Hiscox”); (5) MS Amlin 
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Underwriting Ltd (“MS Amlin”); (6) QBE UK Ltd (“QBE”); (7) Royal & Sun 

Alliance Insurance Plc (“RSA”); and (8) Zurich Insurance Plc (“Zurich”). 

38. The Framework Agreement took effect on 1 June 2020 and the FCA 

commenced these proceedings in the Commercial Court on 9 June 2020 by issuing 

a claim form asking the court to make declarations about the meaning and effect of 

the relevant policy wordings. On the same day the parties issued an application 

seeking directions for the claim to proceed under the Test Case Scheme and for an 

expedited trial. Such orders were made by Butcher J at a case management 

conference on 16 June 2020. 

39. At a later case management conference Hiscox Action Group (“the Hiscox 

Interveners”) and the Hospitality Insurance Group Action were permitted to join the 

proceedings as interveners. 

40. There were 21 “lead” policies considered by the court below: one issued by 

Arch; one issued by Argenta; two issued by Ecclesiastical (“Ecclesiastical 1.1” and 

“Ecclesiastical 1.2”); four issued by Hiscox (“Hiscox 1”, “Hiscox 2”, “Hiscox 3” 

and “Hiscox 4”); three issued by MS Amlin (“MSA 1”, “MSA 2” and “MSA 3”); 

three issued by QBE (“QBE 1”, “QBE 2” and “QBE 3”); five issued by RSA (“RSA 

1”, “RSA 2.1”, “RSA 2.2”, “RSA 3” and “RSA 4”); and two issued by Zurich 

(“Zurich 1” and “Zurich 2”). 

41. The trial took place remotely over eight days between 20 and 30 July 2020. 

As is permitted under the Test Case Scheme and given the importance of the issues 

raised, the case was heard by a court of two judges. They were Flaux LJ, a judge of 

the Court of Appeal, and Butcher J, a High Court judge authorised to sit in the 

Financial List. Both judges have extensive knowledge and experience of insurance 

law. 

42. The joint judgment of the court was given on 15 September 2020. It is a very 

thorough judgment running to 580 paragraphs. On 2 October 2020, the court gave 

all parties permission to appeal and also certified that the appeals were suitable for 

the “leapfrog” procedure which enables an appeal in exceptional circumstances to 

bypass the Court of Appeal and proceed directly to the Supreme Court. The Supreme 

Court gave permission to appeal on 2 November 2020 and the appeal was heard over 

four days between 16 and 19 November 2020. 

43. It is a testament to the success of the Test Case Scheme procedure that it will 

have enabled the important legal issues raised in this case to be finally decided 

following a trial and an appeal to the Supreme Court in just over seven months. It is 

hoped that this determination will facilitate prompt settlement of many of the claims 
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and achieve very considerable savings in the time and cost of resolving individual 

claims. 

44. To achieve this an immense amount of work has been done by the legal teams 

of all the parties to the proceedings. They have also conducted the proceedings in a 

co-operative and constructive manner. Despite the tight time frame, the quality of 

the written and oral submissions has been of the highest order and all involved are 

to be complimented. The very able assistance that we have received from counsel 

has brought the issues raised on the appeals into clear focus. 

IV The issues on the appeals 

45. At the trial the FCA was substantially successful in its claim. The main appeal 

is therefore that of the insurers. All the insurers apart from Ecclesiastical and Zurich 

appeal from the decision of the court below. In addition, the FCA appeals on four 

issues on which it did not succeed at the trial. Zurich is a respondent to the FCA’s 

appeal. The Hiscox Interveners have appealed on similar grounds (insofar as they 

relate to Hiscox) to those advanced by the FCA. 

46. We propose to address the issues raised on the appeals under the following 

headings: 

i) The disease clauses; 

ii) The prevention of access and hybrid clauses; 

iii) Causation; 

iv) The trends clauses; 

v) Pre-trigger losses; 

vi) The Orient-Express Hotels decision. 

There is no appeal from the conclusions of the court below on the questions of 

prevalence and proof addressed in section H of the court’s judgment. 
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Principles of contractual interpretation 

47. There is no doubt or dispute about the principles of English law that apply in 

interpreting the policies. They were most recently authoritatively discussed by this 

court in Wood v Capita Insurance Services Ltd [2017] UKSC 24; [2017] AC 1173 

in the judgment of Lord Hodge and are set out in the judgment of the court below at 

paras 62-66. The core principle is that an insurance policy, like any other contract, 

must be interpreted objectively by asking what a reasonable person, with all the 

background knowledge which would reasonably have been available to the parties 

when they entered into the contract, would have understood the language of the 

contract to mean. Evidence about what the parties subjectively intended or 

understood the contract to mean is not relevant to the court’s task. 

V Disease clauses 

48. We consider first the disease clauses. The general nature of these clauses is 

that they provide insurance cover for business interruption loss caused by occurrence 

of a notifiable disease at or within a specified distance of the policyholder’s business 

premises. The following policy wordings contain clauses of this kind: Argenta; 

MSA 1 and MSA 2; QBE 1, QBE 2 and QBE 3; and RSA 3. There are some 

variations among these wordings, though for reasons we will give none of the 

differences in our view materially alters the correct interpretation of the clauses. 

The RSA 3 policy wording 

49. We will take as an exemplar RSA 3, as this was the wording which the court 

below thought it most convenient to consider first. RSA 3 is a form of Commercial 

Combined policy which covers a variety of risks and was taken out by the owners 

of various different businesses, including building contractors, landscape gardeners 

and manufacturers and wholesalers of electronics, fabrics and metal goods. The 

policy has nine sections which provide different types of insurance cover. Section 2 

provides cover for business interruption. 

50. As is typical, the basic cover provided by this section is for business 

interruption which is a consequence of physical loss or destruction of or damage to 

property insured under the property damage section of the policy (section 1). 

However, section 2 also contains a series of “extensions” which provide cover for 

business interruption that is not consequent on physical damage to property. The 

critical extension for present purposes is Extension vii headed “Infectious Diseases”. 

This states (with the key words emphasised): 
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“We shall indemnify You in respect of interruption or 

interference with the Business during the Indemnity Period 

following: 

a. any 

i. occurrence of a Notifiable Disease (as 

defined below) at the Premises or attributable to 

food or drink supplied from the Premises; 

ii. discovery of an organism at the Premises 

likely to result in the occurrence of a Notifiable 

Disease; 

iii. occurrence of a Notifiable Disease 

within a radius of 25 miles of the Premises; 

b. the discovery of vermin or pests at the Premises 

which causes restrictions on the use of the Premises on 

the order or advice of the competent local authority; 

c. any accident causing defects in the drains or 

other sanitary arrangements at the Premises which 

causes restrictions on the use of the Premises on the 

order or advice of the competent local authority; or 

d. any occurrence of murder or suicide at the 

Premises.” 

51. The term “Notifiable Disease” is defined as follows (again with our 

emphasis): 

“1. Notifiable Disease shall mean illness sustained by any 

person resulting from: 

i. food or drink poisoning; or 
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ii. any human infectious or human contagious 

disease excluding Acquired Immune Deficiency 

Syndrome (AIDS) or an AIDS related condition an 

outbreak of which the competent local authority has 

stipulated shall be notified to them.” 

52. In addition, the policy provides that for the purposes of this clause: 

“Indemnity Period shall mean the period during which the 

results of the Business shall be affected in consequence of the 

occurrence discovery or accident beginning: 

i. in the case of a) and d) above with the date of the 

occurrence or discovery; or 

ii. in the case of b) and c) above the date from which 

the restrictions on the Premises applied; 

and ending not later than the Maximum Indemnity Period 

thereafter shown below. 

… 

We shall only be liable for the loss arising at those Premises 

which are directly affected by the occurrence discovery or 

accident. 

Maximum Indemnity Period shall mean three months.” 

53. Three preliminary points may be made about this wording which are not in 

dispute. First, it is agreed that by 6 March 2020 COVID-19 had been designated in 

all parts of the United Kingdom as a disease which fell within the description in limb 

(ii) of the definition of a “Notifiable Disease” quoted above. The obligation to notify 

cases or suspected cases of certain diseases to the relevant local authority is not in 

fact (as the wording of the definition would suggest) a matter of stipulation by the 

local authority but, as mentioned earlier, is imposed by legislation. Nevertheless, a 

reasonable reader of the insurance policy who wanted to know whether a particular 

disease fell within limb (ii) of the definition of a “Notifiable Disease” would 

understand it as intended to refer to those diseases which are classified as “notifiable 

diseases” by the 2010 Regulations (and equivalent legislation for other parts of the 
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UK). Second, in order for illness resulting from COVID-19 to be “sustained by any 

person” within the meaning of the “Notifiable Disease” definition, the court below 

found that it is not necessary for the person concerned to have been diagnosed as 

having the disease or to have manifested symptoms of illness: it is sufficient that the 

person should in fact have contracted the disease, whether or not the disease is 

symptomatic or has been diagnosed. The manifestation of symptoms and the making 

of a diagnosis are therefore relevant only to questions of proof. There is no challenge 

to that finding. Third, it is common ground that the word “following” at the end of 

the opening words of the insuring clause does not mean merely “later in time than” 

but requires there to be a causal connection between one of the perils specified in 

(a) to (d) and the interruption to the policyholder’s business. There is a dispute about 

the precise nature of the required causal connection, to which we will return later in 

this judgment when we address questions of causation. 

The two central issues 

54. There are two main issues about how the disease clause in RSA 3 should be 

interpreted. The first is what is meant by the words in (a)(iii) of the insuring clause: 

“any … occurrence of a Notifiable Disease within a radius of 25 miles of the 

Premises”. What is the scope of the peril insured against by this provision? RSA 

contends that the clause only covers the business interruption consequences of any 

cases of a Notifiable Disease which occur within a radius of 25 miles of the premises 

insured under the policy; any cases of disease which occur outside that area do not 

form part of the insured peril. The FCA’s position, on the other hand, is that the 

clause should be read as covering the business interruption consequences of a 

Notifiable Disease wherever the disease occurs, provided it occurs (meaning that 

there is at least one case of illness caused by the disease) within the 25-mile radius. 

The second issue, which has to be approached in the light of the answer given to the 

first, is what causal link between the insured peril and interruption to the business is 

required in order to entitle the policyholder to be indemnified under this clause. 

The decision of the court below 

55. The court below accepted the FCA’s case on the first issue and held that RSA 

3 provides cover for the business interruption consequences of a Notifiable Disease 

which has occurred, ie of which there has been at least one instance, within the 

specified radius, from the time of that occurrence (see para 102 of the judgment). 

56. In reaching that conclusion, the court attached particular importance to two 

matters, which it described as fundamental. The first is that the words of the clause 

do not confine cover to a situation where the interruption to the business has resulted 

only from cases of a Notifiable Disease within the 25-mile radius, as opposed to 

other cases elsewhere. 
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57. The second matter is the nature of a “Notifiable Disease”, as defined in the 

policy. The court noted that the list of notifiable diseases in Schedule 1 to the 2010 

Regulations includes diseases such as cholera, plague, typhus, yellow fever and 

SARS which are capable of spreading rapidly and widely. The list is also open-

ended in that if at any time a new disease emerges as a threat to public health, it may 

be added to the list, as COVID-19 has been. An outbreak of such a disease could 

potentially affect a wide area and cause interruption to businesses over a wide area 

- a risk clearly contemplated by the policy, which recognises that the occurrence of 

a notifiable disease up to 25 miles away might lead to interruption of business at the 

insured premises. The parties must also have contemplated that the authorities would 

be likely to take action in response to an outbreak of a notifiable disease as a whole, 

and not to particular parts of an outbreak, and that it would be irrelevant to any action 

taken whether cases fell within or outside a line 25 miles away from the insured 

premises. 

58. In the light of these matters, the court thought that it would not make sense 

for the cover in Extension vii(a)(iii) of RSA 3 to be confined to the effects only of 

the local occurrence of a Notifiable Disease. That would mean that there would be 

no effective cover if the local occurrence were a part of a wider outbreak and where, 

precisely because of the wider outbreak, it would be difficult or impossible to show 

that the local occurrence made a difference to the reaction of the authorities and/or 

the public. In the court’s view, a reasonable person would not understand the parties 

in using the words they did to intend such unreasonable results and would read the 

clause as intended to cover the effects of a Notifiable Disease of which there is an 

occurrence within the specified radius. 

59. On this interpretation, as the court put it at para 110 of the judgment: “the 

issues as to causation largely answer themselves.” The court considered that, 

whatever the exact nature of the causal relation required by the word “following”, 

the requirement is satisfied in circumstances where there has been a national 

response to a widespread outbreak of a disease across the country. The court’s 

preferred analysis was that the cause of the business interruption “is the Notifiable 

Disease of which the individual outbreaks form indivisible parts” (see para 111 of 

the judgment). Alternatively, although the court regarded this analysis as less 

satisfactory, each of the individual occurrences of the disease was a separate but 

equally effective cause of the business interruption (para 112). 

60. The court analysed the disease clauses in other policy wordings in a similar 

way, except for the clauses in QBE 2 and QBE 3 where (for reasons that we will 

come to) the court accepted the insurers’ interpretation of the clauses. 
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The meaning of the words used 

61. The court below did not spell out in its judgment precisely how, as a matter 

of the English language, it considered that the words “any … occurrence of a 

Notifiable Disease within a radius of 25 miles of the Premises” can be read as 

meaning “a Notifiable Disease of which there is any occurrence within a radius of 

25 miles of the Premises” (our emphasis). It has not been suggested that this is one 

of those rare situations in which the court can be satisfied that, in Lord Hoffmann’s 

phrase, “something must have gone wrong with the language” and can engage in 

verbal rearrangement or correction of the words used in identifying what must have 

been meant: see Investors Compensation Scheme Ltd v West Bromwich Building 

Society [1998] 1 WLR 896, 913; Chartbrook Ltd v Persimmon Homes Ltd [2009] 

UKHL 38; [2009] AC 1101, para 25. If there were no obvious meaning of the words 

used and they were reasonably capable of bearing more than one possible meaning, 

the considerations mentioned at paras 56-57 above which influenced the court below 

would have been relevant in determining which meaning is to be preferred: see 

Rainy Sky SA v Kookmin Bank [2011] UKSC 50; [2011] 1 WLR 2900, paras 21-30. 

But we do not consider that there is any ambiguity in the description of the relevant 

insured peril. No reasonable reader of the policy would understand the words “any 

… occurrence of a Notifiable Disease within a radius of 25 miles …” to include any 

occurrence of a Notifiable Disease outside a radius of 25 miles. To seek to interpret 

the language of the policy as bearing such a meaning is to stand the clause on its 

head. 

62. The cautionary words of Lord Mustill in Charter Reinsurance Co Ltd v 

Fagan [1997] AC 313, 388 are apt: 

“There comes a point at which the court should remind itself 

that … to force upon the words a meaning which they cannot 

fairly bear is to substitute for the bargain actually made one 

which the court believes could better have been made. This is 

an illegitimate role for a court.” 

63. The way in which Mr Colin Edelman QC on behalf of the FCA sought to 

defend the result reached by the court below involved interpreting the word 

“occurrence” to mean or be capable of meaning an “outbreak” of a Notifiable 

Disease. An outbreak might extend well beyond the 25-mile radius of the insured 

premises and potentially, as has happened with COVID-19, across the entire 

country. On this reading of the clause, provided the outbreak is present within the 

25-mile radius, the whole outbreak (or “occurrence”) is covered. 

64. It should be said that this is in fact a different interpretation from the one 

accepted by the court below. On a fair reading of the judgment we think it clear that 
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the court regarded the insured peril as the disease itself - that is to say in this case 

COVID-19 - and not a particular outbreak of the disease. If there were any doubt 

about that, it is dispelled by the declarations made by the court in its formal order 

dated 2 October 2020. Thus, Declaration 29.2, which records the court’s decision as 

to the correct interpretation of the disease clause in RSA 3, states that: 

“… there is cover under RSA 3 for any business interruption 

which an insured can show resulted from COVID-19 … from 

the date when the disease occurred in the relevant 25 mile 

radius of the insured premises.” 

This does not treat the insured peril as limited to any occurrence or outbreak of 

COVID-19. It treats the insured peril simply as COVID-19, wherever and whenever 

the disease occurs without any geographical or temporal limits except for 

requirements (a) that there is an occurrence within the relevant 25 mile radius of the 

insured premises and (b) that the cover runs from the date of that local occurrence. 

65. The interpretation for which the FCA contends has the advantage that it bears 

a closer relationship to what the policy actually says and recognises that what is 

covered is not a Notifiable Disease as such but an “occurrence” of a Notifiable 

Disease which satisfies the relevant description. Nevertheless, it still seems to us to 

involve an attempt to re-write the wording of the policy, as what the clause says is 

not that there is cover for an occurrence some part of which is within the specified 

25 mile radius but that there is cover for “any … occurrence of a Notifiable Disease 

within” that radius. In other words, it is only an occurrence within the specified area 

that is an insured peril and not anything that occurs outside that area. 

66. Another reason why we are unable to accept the FCA’s argument is that the 

insuring clause does not use the word “outbreak”; it uses the word “occurrence”. If 

the clause had referred to any “outbreak” of a Notifiable Disease, that would have 

created obvious problems of deciding what constitutes an “outbreak” and by what 

criterion it is possible to judge whether a large number of cases of a disease are all 

part of one outbreak or are part of or constitute a number of different outbreaks. 

67. The word “occurrence”, on the other hand, like its synonym “event”, has a 

widely recognised meaning in insurance law which accords with its ordinary 

meaning as “something which happens at a particular time, at a particular place, in 

a particular way”: see Axa Reinsurance (UK) plc v Field [1996] 1 WLR 1026, 1035 

(Lord Mustill); Kuwait Airways Corpn v Kuwait Insurance Co SAK [1996] 1 Lloyd’s 

Rep 664, 683-686 (and the discussion in that case of the Dawson’s Field Award); 

Mann v Lexington Insurance Co [2001] 1 Lloyd’s Rep 1 (CA). 



 

 

 

 Page 19 

 

 

68. That the term “occurrence” where it appears in the disease clause in RSA 3 

refers to something happening at a particular time is in any case confirmed by the 

definition of the “Indemnity Period” (quoted at para 52 above) as the period during 

which the results of the business “shall be affected in consequence of the 

occurrence” beginning, in the case of the relevant sub-clause (a)(iii), with “the date 

of the occurrence” and ending not later than three months thereafter. It is implicit in 

this definition that an “occurrence” is something that happens on a particular date 

and not something capable of extending over more than one date. 

69. A disease that spreads is not something that occurs at a particular time and 

place and in a particular way: it occurs at a multiplicity of different times and places 

and may occur in different ways involving differing symptoms of greater or less 

severity. Nor for that matter could an “outbreak” of disease be regarded as one 

occurrence, unless the individual cases of disease described as an “outbreak” have a 

sufficient degree of unity in relation to time, locality and cause. If several members 

of a household were all infected with COVID-19 when a carrier of the disease visited 

their home on a particular day, that might arguably be described as one occurrence. 

But the same could not be said of the contraction of the disease by different 

individuals on different days in different towns and from different sources. Still less 

could it be said that all the cases of COVID-19 in England (or in the United Kingdom 

or throughout the world) which had arisen by any given date in March 2020 

constituted one occurrence. On any reasonable or realistic view, those cases 

comprised thousands of separate occurrences of COVID-19. Some of those 

occurrences of the disease may have been within a radius of 25 miles of the insured 

premises whereas others undoubtedly will not have been. The interpretation which 

makes best sense of the clause, in our view, is to regard each case of illness sustained 

by an individual as a separate occurrence. On this basis there is no difficulty in 

principle and unlikely in most instances to be difficulty in practice in determining 

whether a particular occurrence was within or outside the specified geographical 

area. 

70. The definition of a “Notifiable Disease” in the RSA 3 policy wording further 

confirms and reinforces the interpretation of the clause that we would reach even if 

the term had not been defined. The definition makes it clear that the term “Notifiable 

Disease” does not in fact, contrary to what might otherwise be supposed, refer to a 

disease in any general sense. Rather, it refers to “illness sustained by any person 

resulting from” a human infectious or human contagious disease provided that the 

disease is one “an outbreak of which the competent local authority has stipulated 

shall be notified to them”. This provides yet further demonstration that the insured 

peril is not the disease generally nor an “outbreak” of the disease. The reference to 

an “outbreak” functions only as part of the description which a disease must satisfy 

in order to fall within limb (ii) of the definition. Where a disease satisfies that 

description, it is not the outbreak nor the disease itself which constitutes a 

“Notifiable Disease”, but illness sustained by any person resulting from that disease. 
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71. Once it is recognised that the words “occurrence of a Notifiable Disease” 

refer to an occurrence of illness sustained by a particular person at a particular time 

and place, it is apparent that the argument that the disease clause in RSA 3 applies 

to cases of illness resulting from COVID-19 that occur more than 25 miles away 

from the premises should be rejected. As a matter of plain language, the clause 

covers only cases of illness resulting from COVID-19 that occur within the 25-mile 

radius specified in the clause. That is consistent with the other sub-clauses of the 

extension. In each case they cover events (or the discovery of events) that occur “at 

the premises”, that is to say at a particular time and place. They include in (a)(i) any 

“occurrence of a Notifiable Disease (as defined below) at the Premises”. The FCA 

has not sought to suggest that this sub-clause provides cover for all the business 

interruption consequences of a Notifiable Disease, wherever in the country or the 

world it occurs, provided that (and from the time when) there is at least one case of 

the disease at the premises. The language of the policy is not reasonably capable of 

bearing that meaning. By the same token and for similar reasons, the interpretation 

which the FCA has sought to place on sub-clause (a)(iii) is not in our view a tenable 

reading of the policy wording. 

72. Returning to the two matters seen by the court below as fundamental and 

which led the court to a different conclusion, it is right that the language of the 

disease clause in RSA 3 does not confine cover to business interruption which results 

only from cases of a notifiable disease within the 25 mile radius, as opposed to other 

cases elsewhere. That is an important point when considering questions of causation. 

But it does not follow that cases of a disease occurring outside the specified radius 

are themselves part of the peril insured against by the disease clause. On the 

contrary, it is clear from the words used that they are not. 

73. Similarly, we think the court below was right to attach significance in 

interpreting the policy wording to the potential for a notifiable disease to affect a 

wide area and for an occurrence of such a disease within 25 miles of the insured 

premises to form part of a wider outbreak. But again, the significance of those 

matters, in our view, is in relation to questions of causation. They cannot justify 

extending the geographical scope of the cover beyond the area clearly specified in 

the policy. As discussed, that goes beyond interpretation and involves rewriting the 

clause. 

74. We conclude that the disease clause in RSA 3 is properly interpreted as 

providing cover for business interruption caused by any cases of illness resulting 

from COVID-19 that occur within a radius of 25 miles of the premises from which 

the business is carried on. The clause does not cover interruption caused by cases of 

illness resulting from COVID-19 that occur outside that area. 
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General Exclusion L 

75. Before leaving RSA 3, it is convenient to address an argument made by RSA 

that under this policy wording the disease clause does not provide any cover at all 

for business interruption resulting from COVID-19 because any loss caused by an 

occurrence of a notifiable disease is excluded from cover if the disease amounts to 

an epidemic. Beginning on p 91 of the RSA 3 wording, which runs in total to no 

fewer than 93 pages, are a number of “general exclusions”, said to apply to all 

sections of the policy unless stated otherwise. One of these, General Exclusion L, 

which appears on p 93 of 93, states as follows (again with our emphasis): 

“Applicable to all sections other than section 5 - Employers’ 

Liability and section 6 - Public Liability Contamination or 

Pollution Clause 

a) The insurance by this Policy does not cover any loss or 

Damage due to contamination pollution soot deposition 

impairment with dust chemical precipitation adulteration 

poisoning impurity epidemic and disease or due to any 

limitation or prevention of the use of objects because of hazards 

to health. 

b) This exclusion does not apply if such loss or Damage 

arises out of one or more of the following Perils: 

• Fire, Lightning, Explosion, Impact of Aircraft 

• Vehicle Impact Sonic Boom 

• Accidental Escape of Water from any tank 

apparatus or pipe Riot, Civil Commotion, Malicious 

Damage 

• Storm, Hail Flood Inundation Earthquake 

• Landslide Subsidence Pressure of Snow, 

Avalanche Volcanic Eruption 
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a)(bis) If a Peril not excluded from this Policy arises directly 

from Pollution and/or Contamination any loss or Damage 

arising directly from that Peril shall be covered. 

b)(bis) All other terms and conditions of this Policy shall be 

unaltered and especially the exclusions shall not be superseded 

by this clause.” 

76. RSA contends that the words that we have emphasised in the first paragraph 

(a) of this clause which state that the policy does not cover loss due to (amongst 

other things) “epidemic and disease” should be read as cutting down the cover 

provided by the disease clause in the business interruption section of the policy. 

Counsel for RSA invoke the principle that a court, when confronted with two 

provisions in a contract that seem to be inconsistent with each other, should start 

from the premise that the parties intended that effect should be given to each of the 

two provisions and must do its best to reconcile them if that can conscientiously and 

fairly be achieved: see eg Pagnan SpA v Tradax Ocean Transportation SA [1986] 2 

Lloyd’s Rep 646, 653; [1987] 1 All ER 81, 89 (Steyn J), affirmed by the Court of 

Appeal at [1987] 2 Lloyd’s Rep 342; [1987] 3 All ER 565; Taylor v Rive Droite 

Music Ltd [2005] EWCA Civ 1300, paras 23, 27 and 40; and Geys v Société 

Générale [2012] UKSC 63; [2013] 1 AC 523, para 24 (Lord Hope of Craighead). 

On behalf of RSA, Mr David Turner QC submits that the disease extension in section 

2 and General Exclusion L should accordingly be interpreted, so far as possible, in 

a way which gives effect to both clauses. He accepts that this is not possible in the 

case of the reference in the general exclusion to “disease” in circumstances where, 

if read as applicable to the disease clause in the business interruption section of the 

policy, it would altogether negate the cover provided by that clause. He also accepts 

that the exclusion of “poisoning” in General Exclusion L cannot easily be reconciled 

with the provision of cover under the disease extension for “food or drink 

poisoning”. However, he submits that effect can and should be given to the word 

“epidemic” by construing the disease clause as providing cover for the consequences 

of any occurrence of a notifiable disease (within the specified radius) only if the 

occurrence is not part of an “epidemic”. 

77. The court below saw no merit in this argument and nor do we. The 

assumption that the parties intended each of two seemingly inconsistent clauses in 

their agreement to have effect is a sound starting point where the parties to the 

contract would reasonably be expected to have had both clauses simultaneously in 

mind. The cases cited by RSA were all cases of this kind. But sometimes that is not 

a reasonable assumption - for example in the case of complex contractual documents 

which themselves contemplate and provide for the possibility of inconsistency. In 

any event, the overriding question is how the words of the contract would be 

understood by a reasonable person. In the case of an insurance policy of the present 

kind, sold principally to SMEs, the person to whom the document should be taken 
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to be addressed is not a pedantic lawyer who will subject the entire policy wording 

to a minute textual analysis (cf Jumbo King Ltd v Faithful Properties Ltd (1999) 2 

HKCFAR 279, para 59). It is an ordinary policyholder who, on entering into the 

contract, is taken to have read through the policy conscientiously in order to 

understand what cover they were getting. 

78. The notion that such a policyholder who is presumed to have reached p 93 of 

the RSA 3 policy wording would understand the general exclusion of contamination 

or pollution and kindred risks on that page to be removing a substantial part of the 

cover for business interruption loss that was ostensibly conferred on p 38 is as 

unreasonable as it is unrealistic. The reasonable reader would naturally assume that, 

if the intention had been to put a further substantive limit on the risk of business 

interruption specifically insured by the extension for infectious diseases in addition 

to the geographical and temporal limits stated in the extension itself, this would have 

been done transparently as part of the wording of the extension and not buried away 

in the middle of a general exclusion of contamination and pollution risks at the back 

of the policy. The reference in the exclusion to “disease” would reinforce the 

understanding that the general exclusion could not have been intended to apply to 

the cover for business interruption caused by an infectious disease, as it would 

obliterate that cover. It could not sensibly be thought to make a difference that the 

word “disease” was part of a composite phrase “disease and epidemic”. No 

reasonable reader would suppose that, although one part of this phrase was not 

intended to apply to the business interruption cover, the other part was. 

79. We would accordingly affirm the conclusion of the court below that General 

Exclusion L does not exclude claims arising out of the COVID-19 epidemic. 

80. We add for completeness that we do not consider that any assistance on this 

issue is to be gained, as the FCA submits, from paragraphs (a)(bis) and (b)(bis) of 

the exclusion which do not seem to us to be in point. 

Other disease clauses 

81. Our reasons for rejecting the interpretation of the disease clause in RSA 3 for 

which the FCA contends also lead us to reach a different conclusion from the court 

below about the correct interpretation of other sample disease clauses. 

82. In the Argenta wording the relevant insured peril is described in almost 

identical terms to RSA 3 as “any occurrence of a Notifiable Human Disease within 

a radius of 25 miles of the Premises” and the definition of “Notifiable Human 

Disease” is also materially identical to the definition of “Notifiable Disease” in RSA 

3. In MSA 1 and MSA 2 the peril is described as “any notifiable disease within a 
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radius of 25 miles of the premises”. Although the word “occurrence” is not used in 

the MSA wordings, the term “notifiable disease” is so far as relevant defined in the 

same way as in RSA 3. That definition accordingly makes it clear that the insured 

peril is not a disease as such but individual cases of “illness sustained by any person 

resulting from” a relevant disease. There is no justification for interpreting any of 

these clauses differently from the disease clause in RSA 3; nor did we understand 

any party to contend that there is any relevant distinction between any of these 

wordings and that of RSA 3. 

83. In QBE 1 the relevant clause covers: 

“[loss resulting from] interruption of or interference with the 

business arising from: 

(a) any human infectious or human contagious 

disease (excluding Acquired Immune Deficiency 

Syndrome (AIDS) or an AIDS related condition) an 

outbreak of which the local authority has stipulated shall 

be notified to them manifested by any person whilst in 

the premises or within a twenty five (25) mile radius of 

it; 

(b) actual or suspected murder, suicide or sexual 

assault at the premises; 

(c) injury or illness sustained by any person arising 

from or traceable to foreign or injurious matter in food 

or drink provided in the premises; 

(d) vermin or pests in the premises; 

(e) the closing of the whole or part of the premises 

by order of a competent public authority consequent 

upon defect in the drains or other sanitary arrangements 

at the premises.” 

The policy wording goes on to state that the insurance provided by this clause “shall 

only apply for the period beginning with the occurrence of the loss and ending not 

later than three (3) months thereafter during which the results of the business shall 

be affected in consequence of the damage”. 
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84. It can be seen that what has been done in drafting sub-clause (a) of this 

wording is - rather than using the term “notifiable disease” and providing a separate 

definition of that term - to incorporate the definition into the body of the clause itself. 

Another difference from RSA 3 is that this wording refers not to “illness sustained 

by any person” but to a disease “manifested by any person”. The court below 

interpreted the word “manifested” to require that the person concerned must either 

have displayed symptoms of the disease or have been diagnosed as having the 

disease (for example by means of a test). That aspect of the court’s interpretation is 

not disputed. However, consistently with its interpretation of RSA 3, the court 

rejected QBE’s contention that the words “manifested by any person whilst in the 

premises or within a twenty five (25) mile radius of it” mean that the insured peril 

is limited to any cases of the disease which are manifested within the 25 mile radius. 

Instead, the court considered that those words are most naturally read, and should 

be construed, as “an adjectival clause limiting the class of notifiable diseases which, 

if they interfere with the business, will lead to coverage” (see para 226 of the 

judgment). 

85. The wording of QBE 1 is something of an outlier in that, unlike the clauses 

we have considered so far, the clause has as its subject a disease, rather than an 

occurrence of illness sustained by a person resulting from a disease. Nevertheless, 

we think the wording makes it sufficiently clear that the insured peril is not any 

notifiable disease occurring anywhere in the world but only in so far as it is 

manifested by any person whilst in the premises or within a 25 mile radius of the 

premises. The words “manifested by any person” etc are indeed, as the court below 

described them “adjectival”. But that does not detract from the fact that they are an 

integral part of the description of the risk. They are adjectival but not conditional. 

We do not agree that the clause is naturally or reasonably read as if it said: “any 

human infectious or human contagious disease … on condition that and from the 

time when the disease is manifested by any person whilst in the premises or within 

a 25 mile radius of it.” 

86. To read the clause as if it contained such words in our view involves 

unjustifiable manipulation of the language. It also involves treating the insured peril 

as subject to no geographical limit at all provided only that at least one person 

manifests the disease within the specified area. That seems to us an improbable form 

of cover for insurers to provide, as well as one which would be out of line with all 

the other limbs of the clause. Each of the other sub-clauses covers something 

happening at, or a consequence of something happening at, the insured premises: for 

example, injury or illness sustained by any person arising from food or drink 

provided in the premises; or the presence of vermin or pests in the premises. Sub-

clause (a) is naturally understood as operating in a similar way. The only difference 

from the other sub-clauses is that the risk covered is not confined solely to something 

happening at the insured premises but extends to something happening within a 

specified distance away from the insured premises. Thus, it is not only disease 
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manifested by any person whilst in the premises that is covered, but also disease 

manifested by any person whilst within a 25-mile radius of the premises. 

QBE 2 and QBE 3 

87. In the case of two wordings (QBE 2 and QBE 3) the court below accepted 

the insurers’ interpretation of the disease clause. The FCA has appealed against that 

decision, arguing that there is no significant difference between the disease clauses 

in these two wordings and the disease clauses in the other sample policy wordings. 

We agree. However, the logic of the argument in our view flows in the opposite 

direction, as we consider that the court correctly interpreted the disease clauses in 

QBE 2 and QBE 3. 

88. The relevant clause in QBE 2 is clause 3.2.4 headed “Infectious disease, 

murder or suicide, food or drink or poisoning”. This covers (with our emphasis): 

“Loss resulting from interruption of or interference with the 

business in consequence of any of the following events: 

a) any occurrence of a notifiable disease at the 

premises or attributable to food or drink supplied from 

the premises; 

b) any discovery of any organism at the premises 

likely to result in the occurrence of a notifiable disease; 

c) any occurrence of a notifiable disease within a 

radius of 25 miles of the premises; 

d) the discovery of vermin or pests at the premises 

which cause restrictions on the use of the premises on 

the order or advice of the competent local authority; 

e) any accident causing defects in the drains or 

other sanitary arrangements at the premises which 

causes restrictions on the use of the premises on the 

order of or advice of the competent local authority; 
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f) any occurrence of murder or suicide at the 

premises; 

provided that the 

… 

h) insurer shall only be liable for loss arising at 

those premises which are directly subject to the incident; 

i) insurer’s maximum liability under this cover 

extension clause in respect of any one incident shall not 

exceed GBP 100,000 or 15% of the total sum insured (or 

limit of liability) for this insured section B, whichever is 

the lesser, any one claim and GBP 250,000 any one 

period of insurance.” 

89. So far as relevant, the “indemnity period” is defined as: 

“… the period during which the results of the business shall be 

affected in consequence of the an [sic] event beginning in the 

case of: 

3.2.4(a) and (d) with the occurrence or discovery of the 

incident, 

3.2.4(b) and (c) above with the date from which the 

restrictions on the premises are applied, 

and ending not later than twelve (12) months thereafter.” 

90. The definition of the term “notifiable disease” (in clause 18.67) is as follows 

(with emphasis added): 

“Notifiable disease means illness sustained by any person 

resulting from: 

18.67.1  food or drink poisoning, or 
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18.67.2 any human infectious or human contagious 

disease, an outbreak of which the competent local 

authority has stipulated shall be notified to them 

excluding Acquired Immune Deficiency Syndrome 

(AIDS), an AIDS related condition or avian influenza.” 

91. It can be seen that this wording is virtually identical to the corresponding 

provisions of RSA 3, save in two respects. First, the list of insured perils in the clause 

is not preceded by the word “following” but by the words “in consequence of any 

of the following events” (and the word “event” is also used in the definition of the 

“indemnity period”). Second, the term “incident” is used in several places, 

apparently as a synonym for the term “event”. 

92. The court below considered that these differences, and in particular the 

reference at the start of the clause to “events”, requires clause 3.2.4(c) of QBE 2 to 

be interpreted differently from the identically worded sub-clause in RSA 3. The 

court said (at para 231 of the judgment): 

“Given the reference to ‘events’, and taken with the nature of 

the other matters referred to in (a), (b) and (d) to (f), the 

emphasis in (c) appears to us in this clause not to be on the fact 

that the disease has occurred within 25 miles, but on the 

particular occurrences of the disease within the 25 miles. It is 

the ‘event’ which is constituted by the occurrence(s) of the 

disease within the 25-mile radius which must have caused the 

business interruption or interference.” 

The court also considered that uses of the word “incident” in (h) and (i) “reinforce 

the fact that the clause is concerned with specific events, limited in time and place”. 

93. We agree with these observations but cannot accept that the terms “event” 

and “incident” are necessary to make it clear that what is covered by the clause is 

any occurrence(s) of a notifiable disease within the 25 miles. That is already plain 

from the description of the insured peril as “any occurrence of a notifiable disease 

within a radius of 25 miles of the premises”. We do not perceive any difference in 

meaning between the terms “occurrence” and “event”, and nothing significant is 

added by the use of the word “incident” as a compendious term instead of the phrase 

“occurrence discovery or accident” used, for example, in the definition of the 

indemnity period in RSA 3. Furthermore, the other matters referred to in (a), (b) and 

(d) to (f) in clause 3.2.4 of QBE 2 are exactly the same as those referred to in the 

corresponding sub-clauses in RSA 3, and the nature of those matters confirms 

equally in both cases that the clause is concerned with the consequences of particular 

events occurring at a particular time and place. Yet further, the definition of a 
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“notifiable disease” in QBE 2 is identical to the definition of that term in RSA 3 and, 

as discussed earlier, makes it clear that it is not the disease itself but particular cases 

of illness sustained by a person resulting from a relevant disease which constitutes 

the insured peril. 

94. The disease clause in QBE 3 is in materially similar terms to the clause in 

QBE 2, except that in the key sub-clause (c) the radius specified is narrower, being 

only one mile instead of 25 miles. It has not been suggested by either party that this 

difference justifies adopting a different analysis of the clause. We agree with the 

conclusion of the court below that “this clause too is confining cover to the 

consequences of certain happenings, in particular specific occurrences of the disease 

within the radius, as opposed to other happenings or events, including instances of 

people contracting the disease outside the radius” (see para 237 of the judgment). 

Conclusion 

95. For the reasons given, we consider that the court below correctly analysed 

the meaning of the disease clauses in QBE 2 and QBE 3 and was wrong not to 

interpret the other disease clauses in a similar way. On the correct interpretation of 

all the relevant clauses, they cover only relevant effects of cases of COVID-19 that 

occur at or within a specified radius of the insured premises. They do not cover 

effects of cases of COVID-19 that occur outside that geographical area. 

VI The prevention of access and hybrid clauses 

96. The prevention of access and hybrid clauses of principal relevance for the 

purposes of these appeals are contained in the policy wordings referred to as Arch, 

RSA 1 and Hiscox 1-4. Although the individual wordings differ, each insurer’s 

clauses are structured in a similar way, as set out in the following table: 

 Loss In some cases: 

need for 

interruption 

Interference 

in use of the 

premises 

Public 

authority 

action 

Underlying 

emergency/disease 

Arch 

(prevention 

of access 

clause) 

“loss … resulting from … Prevention of access to the Premises due to the 

actions or advice of a government or local authority due to an emergency 

which is likely to endanger life or property” 

Loss - resulting 

from 

prevention 

of access 

due to 

actions or 

advice of 

government 

or local 

authority 

due to an 

emergency which 

is likely to 

endanger life 
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RSA1 

(hybrid 

clause) 

“loss as a result of closure or restrictions placed on the Premises as a 

result of a notifiable human disease manifesting itself at the Premises or 

within a radius of 25 miles of the Premises” 

Loss - As a result 

of closure 

or 

restrictions 

placed on 

the 

Premises 

 

- As a result of a 

notifiable disease 

manifesting within 

25 miles 

Hiscox 1-4 

(hybrid 

clause) 

“losses resulting solely and directly from an interruption to your activities 

caused by your inability to use the insured premises due to restrictions 

imposed by a public authority during the period of insurance following an 

occurrence of any human infectious or human contagious disease, an 

outbreak of which must be notified to the local authority” 

Loss resulting solely 

and directly 

from 

interruption 

caused by 

inability to 

use the 

premises 

Due to 

restrictions 

imposed by a 

public 

authority 

Following an 

occurrence of a 

notifiable 

infectious or 

contagious disease 

Hiscox 4 only 

within one mile of 

the business 

premises 

 

97. It can be seen that each of these clauses contains a series of elements which 

must all be satisfied to trigger the insurer’s obligation to indemnify the policyholder 

against loss. An issue common to the insurers’ appeals is how the question whether 

loss has been caused by an insured peril should be analysed and, in particular, how 

the causal connections between the different elements of the clause interact with 

each other in determining what loss is covered by the clause. This issue is addressed 

in the later sections of this judgment, where we also consider the effect of the trends 

clause. 

98. In addition, a number of points arise on the appeals of the FCA, the Hiscox 

Interveners and Hiscox as to how particular elements of the prevention of access and 

hybrid clauses should be interpreted. We address those points now. 
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The disease elements 

99. The hybrid clauses have been so called because one element of the peril 

insured against by these clauses is the occurrence of a notifiable disease: unlike the 

disease clauses, however, this element is combined with other elements which 

narrow the consequences of disease covered by the clause. 

100. The disease element of the hybrid clause in RSA 1 is “a notifiable human 

disease manifesting itself at the Premises or within a radius of 25 miles of the 

Premises”. This wording is materially similar to that of QBE 1, discussed at paras 

85-86 above, and is in our view to be interpreted in a similar way. 

101. In Hiscox 4 the disease element of the clause is “an occurrence of a notifiable 

human disease within one mile of the business premises”. This wording is materially 

similar to that of many of the disease clauses - in particular QBE 3, which refers to 

a radius of one mile of the premises - and again must be similarly interpreted. 

102. The wording of the disease element in the relevant clause of Hiscox 1-3 

differs from the sample disease clause wordings in that it does not impose any 

geographical limit on the occurrence of a notifiable disease. The relevant element of 

the peril insured against by these clauses is: 

“an occurrence of any human infectious or human contagious 

disease, an outbreak of which must be notified to the local 

authority.” 

103. Hiscox has renewed on its appeal an argument rejected by the court below 

that, despite the absence of any radius provision or other words which require the 

occurrence of disease to be within a specified distance of the insured premises, the 

word “occurrence” in this wording means something limited, small-scale, local and 

specific to the policyholder or its business or premises and thus does not apply to 

the COVID-19 pandemic. 

104. As in other policy wordings, we consider that the word “occurrence” should 

be given its ordinary meaning of something which happens at a particular time, at a 

particular place and in a particular way. As discussed, each individual case of disease 

is in our view properly regarded as an occurrence. Accordingly, where there are 

multiple cases of disease, each is an “occurrence” within the meaning of the clause. 

If the intention had been to restrict the scope of the clause to any occurrence(s) of 

disease at or near the insured premises, the clause would have said so. Apart from 

the simple fact that the clause contains no such words of restriction, the 
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interpretation contended for by Hiscox would make its application highly uncertain. 

Just how local, limited or small-scale does an outbreak of disease have to be to fall 

within the scope of the cover? On the case advanced by Hiscox, the policy provides 

no answer to that question. Yet no reasonable insurer would leave the answer to that 

question at large. As can be seen from Hiscox 4 and all the disease clause wordings, 

where insurers are only willing to cover consequences of an occurrence of a 

notifiable disease which is local to the insured premises, they specify the requisite 

distance in the clause. 

105. Under the wording of Hiscox 1-3, we think it plain that Hiscox agreed to 

cover effects on the insured business of cases of a notifiable disease irrespective of 

where they occur. Hiscox did not agree, however, to cover all business interruption 

losses caused by any such occurrences of disease but only those which satisfy the 

further elements specified in the clause. 

The force of law point 

106. One of the further elements of the hybrid wording in Hiscox 1-3 and in 

Hiscox 4 is that the business interruption must be “due to restrictions imposed by a 

public authority”. An issue raised on the FCA’s appeal and by the Hiscox 

Interveners is whether the court below was correct to hold that the words 

“restrictions imposed” mean something which is both expressed in mandatory terms 

and has the force of law. On this basis the court held that the only relevant matters 

which constituted “restrictions imposed” are those which were promulgated by 

statutory instrument, and in particular regulation 2 of the 21 March Regulations and 

regulations 4 and 5 of the 26 March Regulations (see paras 266-267 of the 

judgment). Earlier instructions given by the UK Government which did not have the 

force of law do not fall within the description. 

107. A similar issue is raised by the FCA in relation to the requirements of 

“closure or restrictions placed” in RSA 1 (see para 294 of the judgment); “enforced 

closure” in RSA 4 (para 303); “action” preventing access in MSA 1 (para 434) and 

Zurich 1-2 (para 497); and a denial or hindrance in access “imposed” in the “Non-

damage and denial of access” clauses in Hiscox 1, 2 and 4 (paras 407-408) and MSA 

2 (para 439). 

108. The significance of this issue lies in the fact that the FCA and the Hiscox 

Interveners wish to establish that cover was triggered before the 21 March 

Regulations and 26 March Regulations were issued so that losses sustained before 

those dates are capable of being recovered under the insurance. In particular, the 

FCA argues that cover was triggered by what it terms the “general measures” and 

the “specific measures”. 
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109. The “general measures” are: 

i) The “stay at home instruction” to stop all unnecessary travel and social 

contact, to work from home and avoid social venues, initially made by the 

Prime Minister in his announcements of 16 March 2020 and 18 March 2020, 

then contained in the document published by PHE on 23 March 2020 called 

“Keeping away from other people: new rules to follow from 23 March 2020” 

(see para 26 above), before being given statutory force by regulation 6 of the 

26 March Regulations; 

ii) The “2 metre instruction” to stay more than two metres from others, 

initially contained in guidance dated 16 March 2020 and repeated 

subsequently, for example in the Prime Minister’s announcement on 22 

March 2020 and PHE’s “Keeping away from other people” document; and 

iii) The prohibition against gatherings initially contained in guidance 

dated 16 March 2020 and repeated by the Prime Minister in his 

announcement on that day, repeated by PHE’s “Keeping away from other 

people” document, and given statutory force by regulation 7 of the 26 March 

Regulations. 

110. The “specific measures” are: 

i) The instruction to schools to close given by the Prime Minister on 18 

March 2020; 

ii) The instruction to Category 1 and Category 2 businesses to close given 

by the Prime Minister on 20 March 2020; and 

iii) The instruction to Category 6 businesses on 24 March 2020 that they 

“should now take steps to close for commercial use as quickly as is safely 

possible”. 

111. The main arguments may conveniently be addressed by considering the 

Hiscox 1-4 wordings. The wording of the public authority clause in these policies 

(ignoring for present purposes the one mile requirement in Hiscox 4) is as follows 

(with our emphasis): 

“What is covered  We will insure you for your financial 

losses and other items specified in the schedule, resulting 
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solely and directly from an interruption to your activities 

caused by: 

… 

Public authority 

13. your inability to use the insured premises due to 

restrictions imposed by a public authority during the period 

of insurance following: 

a. a murder or suicide; 

b. an occurrence of any human infectious or 

human contagious disease, an outbreak of which must 

be notified to the local authority; 

c. injury or illness of any person traceable to food 

or drink consumed on the insured premises; 

d. defects in the drains or other sanitary 

arrangements; 

e. vermin or pests at the insured premises.” 

112. The court’s reasons for holding that “restrictions imposed” means restrictions 

that have the force of law are set out in para 266 of the judgment. They are, first of 

all, that the natural meaning of the word “imposed” is something which is 

mandatory. Furthermore: 

“… these words are used in the context of a resulting inability 

on the part of the insured to use its own premises. That 

reinforces the conclusion that what is being referred to is 

something that has the force of law. Each of paragraphs (a) to 

(e) of the ‘public authorities’ clause … is a case in which 

mandatory action can be taken by relevant authorities in respect 

of premises under identifiable legal or statutory powers, and the 

reference to ‘restrictions imposed’ most naturally refers to the 
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legally binding powers that can be exercised in relation to those 

situations.” 

113. The FCA criticises this reasoning on the grounds that the natural meaning of 

the words “restrictions imposed” does not require them to be interpreted so narrowly 

that only measures that carry the force of law will qualify and that to do so involves 

reading a condition into the clause which it does not contain. The FCA also contends 

that the court’s interpretation is unrealistic and uncommercial. It submits that where, 

for example, a public authority directs businesses to close in mandatory terms that 

clearly expect immediate compliance, it is unrealistic to treat the restrictions as not 

being “imposed” simply because they do not have legally binding force. Such an 

interpretation also places an unrealistic and uncommercial onus on policyholders by 

requiring them to analyse the legal basis of a public authority’s instructions before 

complying with them in order to know whether the consequences of doing so will 

be covered by their insurance. Further, the court’s interpretation creates the 

anomalous prospect that a socially responsible policyholder who complies 

voluntarily with the instruction of a public authority may be put in a significantly 

worse position than one who refuses to comply unless the instruction is given legally 

binding force. 

114. For all these reasons, the FCA submits that the court ought to have concluded 

that the requirement of “restrictions imposed” can be satisfied by mandatory 

instructions or measures issued by a public authority without any additional 

requirement that the instructions must be legally binding, and that this criterion was 

satisfied by both the general and the special measures. 

115. The Hiscox Interveners make similar points to the FCA. They stress that the 

Hiscox policies are meant to be readily understandable by unsophisticated, small 

businesses. A policyholder would reasonably understand that Government 

instructions expressed in mandatory terms, such as the mandatory directions given 

by the Prime Minister to the British public on national television on 16, 20 and 23 

March 2020, are required to be complied with without first undertaking inquiries 

into their legal basis. They submit that a reasonable person listening to the Prime 

Minister’s announcements would not consider that they were being given a choice 

as to whether or not to comply with the directions given, which thus amounted to 

“restrictions imposed”. 

116. We agree with the court below that “restrictions imposed” by a public 

authority would be understood as ordinarily meaning mandatory measures 

“imposed” by the authority pursuant to its statutory or other legal powers. “Imposed” 

connotes compulsion and a public authority exercises compulsion through the use 

of such powers. We would not, however, accept that a restriction must always have 

the force of law before it can fall within this description. 
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117. Not uncommonly, a mandatory instruction may be given by a public authority 

in the anticipation that legally binding measures will follow shortly afterwards, or 

will do so if compliance is not obtained. We consider that that is capable of being a 

“restriction imposed”. 

118. For example, a public health officer who discovers vermin on inspection of a 

restaurant may issue an immediate instruction to close the restaurant, although the 

legal order to do so may only follow later. All concerned would expect such an 

instruction to be complied with forthwith, regardless of legalities, and would regard 

the “restriction” as being “imposed” there and then. 

119. A similar point was acknowledged by the court when addressing what is 

meant by “enforced closure” of premises in RSA 4 (see para 303 of the judgment). 

The court accepted that this would extend to a closure which is legally capable of 

being enforced and would include a case where “a governmental authority or agency 

or local authority directs that particular premises should be closed, and states that if 

they are not closed then a compulsory order for their closure will be obtained”. 

120. Whilst one would expect “restrictions imposed” generally to have the force 

of law or to carry the imminent threat of legal compulsion, we do not accept that the 

phrase is limited in its meaning to an exercise or threatened exercise of legal powers, 

as this case illustrates. When the Prime Minister in his statement of 20 March 2020 

instructed named businesses to close “tonight”, that was a clear, mandatory 

instruction given on behalf of the UK Government. It was an instruction which both 

the named businesses and the public would reasonably understand had to be 

complied with without inquiring into the legal basis or anticipated legal basis for the 

instruction. We consider that such an instruction is capable of being a “restriction 

imposed”, regardless of whether it was legally capable of being enforced. 

121. We agree with Hiscox that there would be greater certainty in the operation 

of the clause if “restrictions imposed” were required in every case to have the force 

of law. The line between what is permitted and what is legally prohibited is, in 

general, clear. That between whether or not an “objectively reasonable person” 

(Hiscox Interveners) or a “reasonable impartial observer” (FCA) would interpret an 

announcement as being “mandatory” is less so. Nevertheless, the test in interpreting 

the words used is how they would be understood by a reasonable person and we do 

not consider that a reasonable policyholder would understand the word “imposed”, 

without more, as making cover conditional on the existence or immediate prospect 

of a valid legal basis for the restriction. In particular, we consider that an instruction 

given by a public authority may amount to a “restriction imposed” if, from the terms 

and context of the instruction, compliance with it is required, and would reasonably 

be understood to be required, without the need for recourse to legal powers. This is 

likely to arise only in situations of emergency, as in the present case. Such an 
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instruction would need not only to be in mandatory terms, but also in clear enough 

terms to enable the addressee to know with reasonable certainty what compliance 

requires. 

122. We consider that in principle the same analysis applies to the other wordings 

in relation to which the FCA appeals, including RSA 1 (which refers to “closure or 

restrictions placed on the Premises”) and RSA 4 (“enforced closure of an Insured 

Location”). It is unnecessary, however, to address this issue separately or 

specifically in relation to clauses where the issue is academic because the court 

below held that, for other reasons, the clause does not cover losses arising from the 

COVID-19 pandemic and there has been no challenge to that decision on this appeal. 

Clauses which fall in this category are: the “Non-damage denial of access” clauses 

in Hiscox 1, 2 and 4; the “Action of competent authorities” clauses in MSA 1 and 

Zurich 1 and 2; and the “Prevention of access - non-damage clause” in MSA 2. 

123. In relation to those wordings where the appeal affects the outcome, we 

accordingly allow the appeal on this issue on the basis that “restrictions imposed” 

need not have the force of law in the limited circumstances set out above. 

124. Whether or not that approach encompasses the general or the specific 

measures should be left over for agreement or further argument, although the 

argument is clearly stronger in relation to the latter. We do, however, agree with the 

court’s conclusion in relation to RSA 4 that an “enforced closure of an Insured 

Location” would not include “advice or exhortations, or social distancing and stay 

at home instructions” (para 303). 

The nature of the “restriction” 

125. It is convenient at this stage also to address an issue raised by Hiscox as to 

whether regulation 6 of the 26 March Regulations was capable of being a “restriction 

imposed” within the meaning of the public authority clause in Hiscox 1-4. 

Regulation 6 prohibited people from leaving their homes without reasonable excuse. 

It is the FCA’s and Hiscox Interveners’ case that regulation 6 is a relevant 

“restriction imposed” in relation to businesses in Categories 3 and 5, which were 

permitted to remain open. Hiscox disputes this, arguing that on the proper 

interpretation of the clause “restrictions imposed” necessarily had to be directed to 

the policyholder or to its use of the insured premises. 

126. The court rejected Hiscox’s submission on this point (at para 269 of the 

judgment), giving as a hypothetical example a case where, by reason of a murder or 

suicide in the street outside a shop, the police put up a cordon which prevents the 
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public from entering the shop, leading to a complete inability to use the shop for 

business purposes. In the court’s view: 

“… such a police cordon would constitute a ‘restriction 

imposed’ in that it would be unlawful to cross it without proper 

excuse. Its effect would be to keep the public away, but it would 

not be directed either to the insured or to the insured’s use of 

the premises.” 

127. Hiscox contends that the court’s conclusion is wrong for a number of reasons. 

In particular: 

i) The context is that the business interruption insurance is being 

provided as an adjunct to property cover. 

ii) The clause is directed at the use of the insured premises by the 

policyholder, not the use of the premises by anyone else, such as a customer. 

iii) The other matters referred to in sub-clauses (a) to (e) of the public 

authority clause are events of a kind which give rise to a risk of restrictions 

directed at the premises and their use. 

iv) The court’s police cordon illustration provides an example of a 

restriction which is not aimed specifically at the policyholder or its premises, 

but it is nevertheless one which is aimed at preventing use of any premises 

within the prescribed area. 

v) It would never have been envisaged that an inability to use the 

premises would result from restrictions aimed at the public at large and 

hindsight should be avoided. 

vi) On the court’s approach, any restriction, however remote from the 

policyholder’s use of the premises, would qualify and that would produce 

most surprising results. 

128. These are cogent arguments, but we are not persuaded that the court erred. 

The words “restrictions imposed” are general and unqualified. As the court 

recognised, in most cases the relevant restrictions would be directed at the insured 

premises or the use of the premises by the policyholder, but they are not required to 

be so. The court’s police cordon example is relevant as an illustration of an inability 
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to use the premises resulting not from a restriction directed at the premises or their 

use by the policyholder, but from a restriction which keeps the public out. Having 

full regard to context, we do not consider that the general words used should be read 

down in the way that Hiscox contends. 

Inability to use 

129. The public authority clauses in Hiscox 1-4 (set out at para 111 above) do not 

cover all business interruption due to “restrictions imposed” by a public authority 

following an occurrence of a notifiable disease. They apply only where the 

interruption is caused by the policyholder’s “inability to use” the business premises 

due to such restrictions. 

130. The court below held that the words “inability to use” in these clauses mean 

a complete inability to use the premises, save for use that is de minimis. The court’s 

reasoning is set out in para 268 of the judgment: 

“In our view this [phrase ‘inability to use’] plainly does not 

embrace any and every impairment of normal use. ‘Unable to 

use’ means something significantly different from ‘hindered in 

using’ or similar. Furthermore, the phrase is used in a context 

which includes the various sub-clauses (a) to (e) (in Hiscox 1), 

in each of which situations restrictions amounting to a complete 

inability to use the premises for the purposes of the business 

(albeit typically for a limited time) are readily foreseeable. We 

agree with Hiscox that there will not be an ‘inability to use’ 

premises merely because the insured cannot use all of them; 

and equally there will not be an ‘inability to use’ premises by 

reason of any and every departure from their normal use. 

Hiscox accepted, however, in our view correctly, that partial 

use might be sufficiently nugatory or vestigial as to amount to 

an ‘inability to use’ the premises. Whether that was so would 

depend on the facts of a particular case.” 

131. Both the FCA and the Hiscox Interveners appeal against this conclusion. 

132. The FCA contends that the court should have concluded that the requirement 

for an “inability to use” the business premises will be satisfied where the 

policyholder is able to demonstrate that it has suffered an inability to use the 

premises for the ordinary purposes of its business. In particular, there will be an 

inability to use premises for the ordinary purposes of the business where part or all 

of the premises have had to be closed in response to restrictions imposed. 



 

 

 

 Page 40 

 

 

133. The FCA gives an example of a bookshop which is required to close with the 

loss of all its walk-in customer business, representing some 80% of its income. The 

fact that it can continue to use the premises for telephone orders, representing 20% 

of its income, does not alter the fact that there is an inability to use its premises for 

a discrete part of its business activities. To hold that there is no cover available in 

those circumstances is unrealistic and uncommercial. 

134. The Hiscox Interveners submit that “inability to use” should “be read as 

referring to the material inability to use the premises for the insured’s normal 

business activities, which could be partial or total.” They submit that the word 

“inability” does not denote the specific extent to which the policyholder lacks the 

ability to use the premises or entail that the inability to use the premises must be 

complete. To the contrary, it is a perfectly acceptable and correct use of the term to 

state that a policyholder is unable to do something, to the extent of that inability. 

135. Hiscox contends that the court’s conclusion was correct for the reasons it 

gave. The question is a binary one. Can the insured use the premises for its business 

activities or not? Inability is not a matter of the extent to which someone is able or 

unable to do something. It means they cannot do it at all. 

136. We agree with the court and Hiscox that an inability of use has to be 

established; not an impairment or hindrance in use. On the other hand, we do not 

accept that the inability has to be an inability to use any part of the premises for any 

business purpose. The reference to “the business premises” is naturally read as 

including a discrete part of those premises which is capable of being used separately 

from other parts. Such an interpretation also makes commercial sense, as there may 

be little difference from a business point of view between the ability to use a small 

part of the premises for a limited purpose and closure of the whole premises. 

Furthermore, the language of the clause does not require there to be a complete 

inability to use the premises for all purposes. The court below appears to have 

accepted this, as it refers in the passage quoted above to “a complete inability to use 

the premises for the purposes of the business” (our emphasis). We agree that a 

qualification of this kind is implicit in the clause but again see no reason why 

different business purposes should not be distinguished if the relevant activities are 

capable of being conducted separately. 

137. We consider that the requirement is satisfied either if the policyholder is 

unable to use the premises for a discrete part of its business activities or if it is unable 

to use a discrete part of its premises for its business activities. In both those situations 

there is a complete inability of use. In the first situation, there is a complete inability 

to carry on a discrete business activity. In the second situation, there is a complete 

inability to use a discrete part of the business premises. To that extent the question 

is indeed binary. 
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138. Whilst all cases will be fact dependent, the FCA’s bookshop example would 

potentially be a case of inability to use the premises for the discrete business activity 

of selling books to walk-in customers. A department store which had to close all 

parts of the store except its pharmacy would potentially be a case of inability to use 

a discrete part of its business premises. 

139. The department store example also shows that the court was not correct to 

state that the other fortuities covered in sub-clauses (a) to (e) necessarily involve 

complete inability of use if by that it is meant inability to use any part of the premises 

for any purpose. A flood or a drains problem in a department store may well only 

affect a discrete part of that store. 

140. An example which potentially covers both cases would be a golf course 

which is allowed to remain open but with its clubhouse closed so that there is an 

inability to use a discrete part of the golf club for a discrete but important part of its 

business, namely the provision of food and drink and the hosting of functions. 

141. We should add that the FCA accepts that there is only cover for that part of 

the business for which the premises cannot be used. If, for example, a restaurant 

which also offers a takeaway service decides to close down the whole business it 

could only claim in relation to the restaurant part of the business. Equally, if there 

was a travel agent whose business was 50% walk-in customers, 25% internet sales 

and 25% telephone sales, it could only claim in relation to the loss of walk-in 

business, even though all parts of the business may have been depressed by the 

effects of COVID-19 and the governmental measures taken. 

142. The FCA and the Hiscox Interveners further criticise the court’s conclusion 

that regulation 6 of the 26 March Regulations was most unlikely to lead to any 

inability of use. Having accepted that there could be “restrictions imposed” which 

were not directed specifically at the policyholder or its use of the premises, the court 

went on to say (at para 270 of the judgment) that the restrictions on leaving home 

imposed by regulation 6 could not be said to have led to an “inability to use” the 

premises of all policyholders where the business had relied on the physical presence 

of customers. As the court explained: 

“… ‘inability to use’ premises means what it says and is not to 

be equated with hindrance or disruption to normal use. Given 

the exceptions to regulation 6, which include the general 

exception of ‘reasonable excuse’ and the specifically 

enumerated exceptions including travel for the purposes of 

work where it was not reasonably possible for the person to 

work from home, and given the possibility (and reality) that 

businesses could operate or come to operate by contacting 
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customers at home, it appears to us that the cases in which 

regulation 6 would have caused an ‘inability to use’ premises 

would be rare. Whether there were such cases would be a 

question of fact.” 

143. It is suggested by the FCA and the Hiscox Interveners that the court here 

wrongly confused the questions of how loss might be mitigated by, for example, 

working from home or contacting customers at home with the question of whether 

there was an inability to use the premises. They contend that an inability to use 

business premises can arise because of restrictions imposed on others, such as 

employees or customers, and that there is no basis for a conclusion that an inability 

to use by virtue of such restrictions would be rare. 

144. We do not accept that there was any such confusion. Nor do we consider, 

even taking into account the wider interpretation of the requirement which we 

consider to be appropriate, that the court was wrong to say that the cases in which 

regulation 6 would cause an “inability to use” premises are likely to be rare. As the 

court points out, it must be an inability of use rather than hindrance or disruption. It 

is likely that it will be difficult for Category 3 and Category 5 businesses which were 

allowed to remain open to demonstrate the requisite inability. 

145. In summary, we would allow the appeal of the FCA and the Hiscox 

Interveners on this issue on the ground that “inability to use” the business premises 

may include a policyholder’s inability to use either the whole or a discrete part of its 

premises for either the whole or a discrete part of its business activities. 

Prevention of access 

146. Similar issues arise in relation to whether only the total (as opposed to partial) 

closure of premises for the purposes of the existing business could qualify as 

“prevention” or “denial” of access to the premises under the prevention of access 

clauses in the Arch wording (see judgment at para 330), Hiscox 1, 2 and 4 (para 

407), MSA 1 and 2 (paras 431-432) and Zurich 1 and 2 (para 495). 

147. The prevention of access clause in the Arch wording provides as follows: 

“We will also indemnify You in respect of reduction in 

Turnover and increase in cost of working as insured under this 

section resulting from … 
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Government or Local Authority Action 

Prevention of access to The Premises due to the actions or 

advice of a government or local authority due to an emergency 

which is likely to endanger life or property …” 

148. The court held that anything short of complete closure would not constitute 

“prevention of access” to the premises. The court considered (at paras 326-327 of 

the judgment) an example of a restaurant which in addition to in-restaurant dining 

offers a takeaway collection or delivery service. Regulation 4 of the 26 March 

Regulations required the closure during the emergency period of any premises, or 

part of the premises, in which food or drink were sold for consumption on those 

premises; but it did not require the premises to close to the extent that they were 

used for the purposes of providing a takeaway service. The court considered that, 

while it could be said that the restaurant owner policyholder and its employees were 

impeded or hindered in their use of the premises because they could not operate the 

restaurant for in-house dining, the government action did not cause prevention of 

access, as they were not prevented from accessing the premises for the purposes of 

carrying on that part of the existing business which involved providing the takeaway 

service. By contrast, the court accepted that if the restaurant did not previously offer 

a takeaway service but started one during lockdown, the position would be different. 

In such circumstances there would be prevention of access for the purposes of the 

business as it had existed when the insurance policy was issued. 

149. It will be apparent that there is considerable overlap between both the 

arguments and the reasons for the court’s conclusions in relation to the “inability to 

use” and the “prevention of access” wordings. Mr John Lockey QC for Arch 

suggests that there is a significant difference between the clause in the Arch wording 

and the public authority clause in Hiscox 1-4 because the Arch wording focuses on 

access to the premises rather than use of the premises. Access refers to the means of 

entry to the premises. If the premises can be entered for the purpose of carrying on 

the business there, then there has been no prevention of access. 

150. In the present context we do not, however, consider that this provides a 

material distinction between the two wordings. As Mr Lockey accepts, the 

prevention of access does not have to be physical so that if, for example, the 

policyholder was able to and did enter the premises to carry out essential 

maintenance, that would not mean that the clause does not apply if access was 

prevented by law for the purposes of carrying on the business. Once, however, it is 

conceded - as is inevitable - that continued access to the premises for some purposes 

is compatible with there being cover, the question becomes: for what purposes? 

Furthermore, there is again no good reason to construe “the premises” as referring 

only to the entire premises rather than as encompassing part of the premises. 
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151. In our view, for essentially the same reasons as given in relation to Hiscox 1-

4, the Arch wording may, depending on the facts, cover prevention of access to a 

discrete part of the premises and/or for the purpose of carrying on a discrete part of 

the policyholder’s business activities. We agree with Arch that prevention means 

stopping something from happening or making an intended act impossible and is 

different from mere hindrance. In both the situations contemplated, however, access 

to a discrete part of the premises or access to the premises for a discrete purpose will 

have been completely stopped from happening. 

152. The example of the restaurant which offers a takeaway service illustrates the 

commercial sense of this interpretation. The distinction drawn by Arch, and accepted 

by the court below, between continuing to operate such a service (where it is said 

that there would be no prevention of access or inability to use the premises) and 

starting a new takeaway service after closing the restaurant for dining is an 

unsatisfactory and arbitrary distinction. It is also illogical. If the premises can be put 

to such use, then it can be said that there is an ability to use them and that access to 

the premises for the purposes of carrying on the policyholder’s business is not 

prevented. A more realistic view is that there is prevention of access to (and inability 

to use) a discrete part of the premises, namely the dining area of the restaurant, and 

prevention of access to (and inability to use) the premises for the discrete business 

activity of providing a dining in service. 

153. The FCA further criticises the court’s conclusions (at paras 328-329 of the 

judgment) as to the limited relevance of regulation 6 to prevention of access. In 

essence, the court held that the restrictions on free movement imposed by regulation 

6 did not in themselves prevent access to premises which remained open; and to the 

extent that, in consequence of the regulation, fewer people went to the relevant shop 

or office or only did so for the purposes of buying essential supplies or transacting 

business which could not be carried out remotely from home, this amounted to 

hindrance in the use of the premises but not to “prevention of access to The 

Premises”. 

154. Whilst we accept that it is possible for regulation 6 to result in a prevention 

of access, we consider that such cases are likely to be rare for the reasons set out 

when addressing para 270 of the judgment in respect of the related issue of inability 

of use. As the court below stressed, a prevention needs to be established; hindrance 

does not suffice. We agree with the court below that the Prime Minister’s statement 

of 16 March 2020 did not cause prevention of access to the relevant insured business 

premises for the reasons given at para 328 of the judgment. 

155. We would therefore allow the FCA’s appeal on this issue in relation to the 

Arch wording on the ground that “prevention of access” may include prevention of 
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access to a discrete part of the premises or to the whole or part of the premises for 

the purpose of carrying on a discrete part of the policyholder’s business activities. 

156. We consider that in principle the same analysis applies to the other prevention 

or denial of access wordings in relation to which the FCA has raised a similar issue, 

but that - as with the force of law point - there is no sufficient reason to address this 

issue separately in relation to clauses in respect of which it is academic. 

The meaning of “interruption” 

157. Finally, Hiscox has raised a point about the meaning of the term 

“interruption” in the Hiscox wordings quoted at para 111 above, which refer to 

losses resulting from “an interruption to your activities …” The court below held 

that “interruption” in this context meant “business interruption generally” and 

included interference or disruption, not just a complete cessation of the 

policyholder’s business or activities (see paras 274 and 409-414 of the judgment). 

Hiscox disputes this conclusion, renewing its argument made below that the term 

“interruption” naturally means a stop or break and is different from “interference”, 

which refers to circumstances where something continues but cannot be carried on 

properly. Alternatively, it is said that the term “interruption” must involve a more 

demanding test than “interference” and cannot extend to any kind of disruption, 

however slight. 

158. We reject these arguments. The ordinary meaning of “interruption” is quite 

capable of encompassing interference or disruption which does not bring about a 

complete cessation of business or activities, and which may even be slight (although 

it will only be relevant if it has a material effect on the financial performance of the 

business). Furthermore, the possibility that interruption may be partial is inherent in 

the policy provisions which deal with the calculation of loss and which envisage that 

the business may continue operating during a period of interruption but with reduced 

income or increased costs of working. In addition, as the court below pointed out (at 

paras 409-414 of the judgment), the policies contain a number of heads of cover for 

perils causing “interruption to your activities” which are plainly intended to apply 

in circumstances where there is only limited interruption and not a complete 

cessation of activities. Examples given included clauses covering interruption 

caused by loss of attraction by reason of damage in the vicinity of the premises and 

interruption caused by damage at the premises of a particular customer or supplier. 

159. We accordingly see nothing wrong with the court’s reasoning and conclusion 

on this point. 
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VII Causation 

160. We noted at para 59 above that, on the interpretation of the disease clause in 

RSA 3 (and most of the other sample wordings) accepted by the court below, 

questions of causation largely answered themselves. That is because, if the insured 

peril is COVID-19 (from the date when a case of the disease occurs within the 

specified distance of the insured premises), it follows that, from the date when such 

a case occurs, the policy covers all effects of COVID-19 on the policyholder’s 

business. It is not in dispute that the measures taken by the Government in response 

to the disease and the business interruption consequent on those measures were 

caused by COVID-19 whatever the precise nature of the required causal link. It 

makes no difference for these purposes whether the occurrence of the disease within 

the specified area is seen as part of an indivisible cause, constituted by COVID-19 

(the analysis preferred by the court below), or whether each of the individual cases 

of the disease is treated as a separate but equally effective cause of the actions taken 

by the Government and ensuing business interruption (the court’s alternative 

analysis). 

161. On what we consider to be the correct interpretation of the disease clauses, 

however, questions of causation are of crucial importance. We have concluded that 

the clauses cover only the effects of cases of COVID-19 occurring within the 

specified radius of the insured premises. On this basis, the question of what 

connection must be shown between any such cases of disease and the business 

interruption loss for which an insurance claim is made becomes critical. 

Proximate causation 

162. Many different formulations may be found in insurance policy wordings of 

the required connection between the occurrence of an insured peril and the loss 

against which the insurer agrees to indemnify the policyholder. This may be 

illustrated by the variety of phrases used in the sample wordings in the present case. 

We noted earlier that RSA 3 uses the word “following” to describe the required 

connection between occurrence of a notifiable disease and interruption of the 

business. So do MSA 1 and MSA 2. In the Argenta wording the phrase used is “as 

a result of”. In QBE 1, it is “arising from”; and in QBE 2 and QBE 3, it is “in 

consequence of”. We do not think it profitable to search for shades of semantic 

difference between these phrases. Sometimes the policy language may indicate that 

a looser form of causal connection will suffice than would normally be required, 

such as use of the words “directly or indirectly caused by …”: see eg Coxe v 

Employers’ Liability Assurance Corpn Ltd [1916] 2 KB 629. The same may 

arguably be said in the present case of the word “following”. But it is rare for the 

test of causation to turn on such nuances. Although the question whether loss has 

been caused by an insured peril is a question of interpretation of the policy, it is not 
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(unlike the questions of interpretation of the disease, hybrid and prevention of access 

clauses considered above) a question which depends to any great extent on matters 

of linguistic meaning and how the words used would be understood by an ordinary 

member of the public. What is at issue is the legal effect of the insurance contract, 

as applied to a particular factual situation. 

163. As a general approach to the question of causation in marine insurance cases, 

the common law developed the test of “proximate” cause. This is codified in section 

55(1) of the Marine Insurance Act 1906, which states that: 

“… unless the policy otherwise provides, the insurer is liable 

for any loss proximately caused by a peril insured against, but, 

subject as aforesaid, he is not liable for any loss which is not 

proximately caused by a peril insured against.” 

Like other provisions of the 1906 Act, this is treated by the courts as also stating the 

law applicable to non-marine insurance. As is clear from the words “unless the 

policy otherwise provides,” however, the rule is not inflexible. The requirement of 

“proximate” causation is based on the presumed intention of the contracting parties: 

see Reischer v Borwick [1894] 2 QB 548, 550; Leyland Shipping Co Ltd v Norwich 

Union Fire Insurance Society Ltd [1918] AC 350, 365 (Lord Atkinson); Becker, 

Gray & Co v London Assurance Corpn [1918] AC 101, 113-114 (Lord Sumner). 

But it is a presumption capable of being displaced if, on its proper interpretation, the 

policy provides for some other connection between loss and the occurrence of an 

insured peril. 

164. The expression “proximate” cause is somewhat misleading, as it is no longer 

used in its original sense. As Lord Sumner observed in Becker, Gray & Co at p 114: 

“It would be the better for a little plain English.” The term originates from Sir 

Francis Bacon’s Maxims of the Law (1596). His first maxim (Regula I) was “In jure 

non remota causa sed proxima spectatur”, which may be translated as “In law, it is 

not the remote cause but the near cause that is looked to”. Bacon’s explanation was 

that: 

“It were infinite for the law to judge the cause of causes, and 

their impulsions one of another; therefore it contenteth itself 

with the immediate cause, and judgeth of the acts by that, 

without looking to any further degree.” 

165. During the 19th century, however, a different concept derived from 

Aristotle’s notion of an “efficient” cause, meaning something that is the agency of 

change, became increasingly influential. Ultimately, this concept supplanted the 
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idea that the law is concerned with the immediate cause of loss, although in 

insurance law the expression “proximate cause” was retained. An important case in 

cementing this development was the decision of the Court of Appeal in Reischer v 

Borwick [1894] 2 QB 548. This concerned a claim under a marine insurance policy 

which covered loss or damage from collision with any object, but not loss from perils 

of the sea. The ship collided with an object floating in a river, which caused a leak. 

The ship was anchored and the leak temporarily repaired. A tug was sent to tow the 

ship to the nearest dock but, while the ship was being towed, the effect of the motion 

through the water was that the leak was re-opened and the ship began to sink. To 

save the lives of the crew, the ship was then run aground and abandoned. The Court 

of Appeal held that, notwithstanding the intervening events, the loss of the ship was 

proximately caused by the collision and was therefore covered by the policy. 

166. This decision was approved by the House of Lords in the leading case of 

Leyland Shipping Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350. 

The facts were materially similar to those of Reischer v Borwick. A ship torpedoed 

by a German submarine was towed to the nearest port but had to anchor in the outer 

harbour exposed to the wind and waves. After three days the ship sank. The ship 

was insured against perils of the sea but there was an exception in the policy for “all 

consequences of hostilities or warlike operations”. The House of Lords affirmed the 

decision of the lower courts that the loss was proximately caused by the torpedo, 

which was a consequence of hostilities, and was therefore not covered by the 

insurance. By far the fullest discussion of the concept of proximate cause is 

contained in the speech of Lord Shaw of Dunfermline. He made it clear, first of all, 

that the test of causation is a matter of interpretation of the policy and that “[t]he 

true and the overruling principle is to look at a contract as a whole and to ascertain 

what the parties to it really meant” (see p 369). He went on to say: 

“What does ‘proximate’ here mean? To treat proximate cause 

as if it was the cause which is proximate in time is … out of the 

question. The cause which is truly proximate is that which is 

proximate in efficiency. That efficiency may have been 

preserved although other causes may meantime have sprung up 

which have yet not destroyed it, or truly impaired it, and it may 

culminate in a result of which it still remains the real efficient 

cause to which the event can be ascribed.” 

167. There are passages in the authorities which characterise the question whether 

a cause was, in Lord Shaw’s words, “proximate in efficiency” as simply a matter of 

applying common sense. This was the view expressed in Leyland Shipping by Lord 

Dunedin, who said (at p 362): 
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“… I think the case turns on a pure question of fact to be 

determined by common-sense principles. What was the cause 

of the loss of the ship? I do not think the ordinary man would 

have any difficulty in answering she was lost because she was 

torpedoed.” 

The high water mark of this appeal to common sense is a passage that has often been 

quoted from the speech of Lord Wright in Yorkshire Dale Steamship Co Ltd v 

Minister of War Transport [1942] AC 691, 706: 

“This choice of the real or efficient cause from out of the whole 

complex of the facts must be made by applying common sense 

standards. Causation is to be understood as the man in the 

street, and not as either the scientist or the metaphysician, 

would understand it. Cause here means what a business or 

seafaring man would take to be the cause without too 

microscopic analysis but on a broad view.” 

168. The common-sense principles or standards to be applied in selecting the 

efficient cause of the loss are, however, capable of some analysis. It is not a matter 

of choosing a cause as proximate on the basis of an unguided gut feeling. The 

starting point for the inquiry is to identify, by interpreting the policy and considering 

the evidence, whether a peril covered by the policy had any causal involvement in 

the loss and, if so, whether a peril excluded or excepted from the scope of the cover 

also had any such involvement. The question whether the occurrence of such a peril 

was in either case the proximate (or “efficient”) cause of the loss involves making a 

judgment as to whether it made the loss inevitable - if not, which could seldom if 

ever be said, in all conceivable circumstances - then in the ordinary course of events. 

For this purpose, human actions are not generally regarded as negativing causal 

connection, provided at least that the actions taken were not wholly unreasonable or 

erratic. 

169. Thus, on the facts of Reischer v Borwick it is apparent that the leak caused by 

collision with an object (an insured peril) would inevitably have led rapidly to the 

sinking of the ship if efforts had not been made to plug the leak. Those efforts merely 

delayed the occurrence of the loss. The leak was re-opened not as a result of any 

unusual weather conditions but simply through the ordinary motion of the water 

while the ship was under tow. 

170. On the facts of Leyland Shipping, the first causally relevant event which was 

an insured or excluded peril was the torpedoing of the ship by a German submarine. 

This was found without difficulty to fall within what amounted to an exception for 

“all consequences of hostilities”. The question whether this was the proximate cause 
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of the loss then essentially involved a judgment as to whether the torpedo damage 

led inexorably to the loss of the ship or whether anything that occurred between the 

time when the ship was struck by the torpedo and her subsequent loss was 

sufficiently abnormal to justify treating it as negativing the causal connection. The 

House of Lords considered that the answer to this was clear and that the subsequent 

events did not displace the damage inflicted by the torpedo as the proximate cause 

of the casualty. 

Concurrent causes 

171. Although in Leyland Shipping Lord Shaw referred to “the” proximate cause 

or “the” real efficient cause of loss, and other speeches also used the definite article, 

in Reischer v Borwick [1894] QB 548, 551, Lindley LJ had contemplated the 

possibility that the ingress of water when the vessel was under tow was a concurrent 

proximate cause but that this would not prevent the loss from being covered, as the 

policy did not require the loss to be exclusively caused by the collision. It has since 

become well established that, as Lord Buckmaster expressed the principle in Board 

of Trade v Hain Steamship Co Ltd [1929] AC 534, 539: 

“it is no answer to a claim under a policy that covers one cause 

of a loss that the loss was also due to another cause that was not 

so covered.” 

172. In Heskell v Continental Express Ltd [1950] 1 All ER 1033, 1048, Reischer 

v Borwick was treated by Devlin J as authority for a more general principle, 

extending beyond the field of insurance, that “if a breach of contract is one of two 

causes, both co-operating and both of equal efficacy, … it is sufficient to carry 

judgment for damages”. (Like Allsop J in McCarthy v St Paul International 

Insurance Co Ltd [2007] FCAFC 28; (2007) 156 FCR 402, para 91, we do not read 

Devlin J’s later comments in West Wake Price & Co v Ching [1957] 1 WLR 45, 49-

50; [1956] 2 Lloyd’s Rep 618, 624 as retracting his recognition of the possibility of 

two co-operating and equally effective causes). 

173. The leading modern authority which illustrates this possibility in the 

insurance field is JJ Lloyd Instruments Ltd v Northern Star Insurance Co Ltd (The 

Miss Jay Jay) [1987] 1 Lloyd’s Rep 32. This case concerned a yacht insured against 

loss caused by “external accidental means”. The yacht sank as a result of what was 

held to be a combination of causes which were “equal, or at least nearly equal, in 

their efficiency” (per Slade LJ at p 40). They were adverse sea conditions and design 

defects which rendered the yacht unseaworthy. The first of these causes fell within 

the scope of the insurance; the other, unseaworthiness, did not but nor was it an 

excluded peril. The Court of Appeal held that in these circumstances the loss was 

proximately caused by a peril insured against and was therefore covered. See also 
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ENE Kos 1 Ltd v Petroleo Brasileiro SA (No 2) [2012] UKSC 17; [2012] 2 AC 164, 

paras 12 and 74. As Lord Clarke of Stone-cum-Ebony stated in para 74: “where 

there are two effective causes, neither of which is excluded but only one of which is 

insured, the insurers are liable”. 

174. This situation is to be contrasted with one where there are two proximate 

causes of loss, of which one is an insured peril but the other is expressly excluded 

from cover under the policy. Here, although it is always a question of interpretation, 

the exclusion will generally prevail: see Wayne Tank and Pump Co Ltd v Employers 

Liability Assurance Corpn Ltd [1974] QB 57; Midland Mainline Ltd v Eagle Star 

Insurance Co Ltd [2004] EWCA Civ 1042; [2004] 2 Lloyd’s Rep 604; Atlasnavios-

Navegação, LDA (formerly Bnavios-Navegação, LDA) v Navigators Insurance Co 

Ltd (The B Atlantic) [2018] UKSC 26; [2019] AC 136, para 49. 

175. In none of the cases in either of these categories that were cited in argument 

could it be said that either cause which was characterised as a proximate cause on 

its own rendered the loss inevitable in the ordinary course of events. In each case it 

was the combination of the two causes which together made the loss inevitable. 

Neither would have caused the loss without the other. 

176. There is, in our view, no reason in principle why such an analysis cannot be 

applied to multiple causes which act in combination to bring about a loss. Thus, in 

the present case it obviously could not be said that any individual case of illness 

resulting from COVID-19, on its own, caused the UK Government to introduce 

restrictions which led directly to business interruption. However, as the court below 

found, the Government measures were taken in response to information about all 

the cases of COVID-19 in the country as a whole. We agree with the court below 

that it is realistic to analyse this situation as one in which “all the cases were equal 

causes of the imposition of national measures” (para 112). 

The “but for” test 

177. The principal ground on which the insurers resist this analysis is that it cannot 

be said that, but for any individual case of illness resulting from COVID-19, the 

Government measures would not have been taken. The insurers argue, as a central 

plank of their case on these appeals, that whatever the exact nature of the causal link 

required by each sample policy wording it is a minimum requirement of any 

causation test that the occurrence of the insured peril made a difference to the 

occurrence of loss: in other words, it is necessary to show, at a minimum, that the 

loss would not have been sustained but for the occurrence of the insured peril. Thus, 

MS Amlin, whose submissions on this issue were adopted by the other insurers, said 

in their written case: 
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“The basic, fundamental, threshold test for any factual 

causation inquiry is the ‘but for’ test. X cannot be a cause of Y 

if Y would in any event have occurred irrespective of - but for 

- X.” 

178. MS Amlin sought to support this assertion by citing various judicial dicta that 

the “but for” test is an essential test which must be satisfied before a circumstance 

can be regarded as a cause in law or before, in the insurance context, the occurrence 

of an insured peril can be regarded as a proximate cause. In oral argument leading 

counsel for MS Amlin, Mr Gavin Kealey QC, sought to buttress this submission by 

the rhetorical use of emphasis and by pointing to the alleged failure of counsel for 

the FCA to find any insurance case which has held that a loss was caused by an 

insured peril that did not satisfy the “but for” test. Along with all the insurers’ 

counsel, he also relied on the Orient Express case which we will consider later in 

this judgment. 

179. As the FCA has pointed out, the area described by the disease clauses which 

refer to a radius of 25 miles of the business premises is an area of a little under 2,000 

square miles. To put this in perspective, this is bigger than any city in the UK, more 

than three times the size of Surrey, roughly the combined size of Oxfordshire, 

Berkshire and Buckinghamshire, and around a quarter of the area of Wales. The 

FCA produced a map to show that the whole of England can be covered, more or 

less, by just 20 circles each with a 25 mile radius. Nevertheless, if - as the insurers 

submit - the relevant test in considering the Government measures taken in March 

2020 is to ask whether the Government would have acted in the same way on the 

counterfactual assumption that there were no cases of COVID-19 within 25 miles of 

the policyholder’s premises but all the other cases elsewhere in the country had 

occurred as they in fact did, the answer must, in relation to any particular policy, be 

that it probably would have acted in the same way. As already mentioned, the court 

below found as a fact (at para 112 of the judgment) that the Government response 

was a reaction to information about all the cases of COVID-19 in the country and 

that the response was decided to be national because the outbreak was so 

widespread. In these circumstances it is unlikely that the existence of an enclave 

with a radius of 25 miles in any one particular area of the country which was so far 

free of COVID-19 would have led to that area being excepted from the national 

measures or otherwise have altered the Government’s response to the epidemic. That 

in turn means that in the vast majority of cases it would be difficult if not impossible 

for a policyholder to prove that, but for cases of COVID-19 within a radius of 25 

miles of the insured premises, the interruption to its business would have been less. 

180. The facts of the present case are distinguishable in this respect from the facts 

of cases referred to above such as Wayne Tank and The “Miss Jay Jay” in which it 

has been held or recognised that an insured peril which acts in combination with 

other causes of equal efficacy to bring about loss is capable of being regarded as a 
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proximate cause. On the facts of those cases, although the insured peril was not 

sufficient on its own to cause loss, it was necessary in the sense that, but for the 

occurrence of the peril, the loss would not have been sustained. For example, in 

Wayne Tank the conduct of an employee who negligently left equipment switched 

on and unattended overnight before it had been tested, which was a risk insured 

against, would not have led to a fire which burnt down the factory if the equipment 

had not been defective. Equally, the fire would not have occurred if the equipment 

had been switched off. Each cause therefore satisfied the “but for” test. 

181. We agree with counsel for the insurers that in the vast majority of insurance 

cases, indeed in the vast majority of cases in any field of law or ordinary life, if event 

Y would still have occurred anyway irrespective of the occurrence of a prior event 

X, then X cannot be said to have caused Y. The most conspicuous weakness of the 

“but for” test is not that it wrongly excludes cases in which there is a causal link, but 

that it fails to exclude a great many cases in which X would not be regarded as an 

effective or proximate cause of Y. If, for example, a cargo is lost when a ship sinks, 

an unlimited number of circumstances could be identified but for which the loss 

would not have occurred. These will include some which may be plausible 

candidates for selection as a proximate cause - for example, the unseaworthy state 

of the vessel or exceptionally severe weather conditions. But they will also include 

an endless number of other circumstances. For example, it might equally be said that 

the loss would not have occurred but for the decision to manufacture the vessel, the 

decision of the owner or charterer to deploy the vessel on this particular route, the 

buyer’s decision to purchase the cargo and the seller’s decision to ship the cargo on 

that particular vessel, and so on. The main inadequacy, in other words, of the “but 

for” test is not that it returns false negatives but that it returns a countless number of 

false positives. That explains why it is often - and for most purposes correctly - 

described as a minimum threshold test of causation. 

182. It has, however, long been recognised that in law as indeed in other areas of 

life the “but for” test is inadequate, not only because it is over-inclusive, but also 

because it excludes some cases where one event could or would be regarded as a 

cause of another event. An example given by Hart and Honoré in their seminal 

treatise on Causation in the Law, 2nd ed (1985), p 206 is a case of two fires, started 

independently of each other, which combine to burn down a property: see 

Minneapolis, St P & S S M Ry Co, 146 Minn 430, 179 NW 45 (1920); Kingston v 

Chicago & NW Ry Co 191 Wis 610, 211 NW 913 (1927). It is natural to regard each 

fire as a cause of the loss even if either fire would by itself have destroyed the 

property so that it cannot be said of either fire that, but for that peril, the loss would 

not have occurred. Another example, adapted from the facts of the decision of the 

Supreme Court of Canada in Cook v Lewis [1951] SCR 830, is a case where two 

hunters simultaneously shoot a hiker who is behind some bushes and medical 

evidence shows that either bullet would have killed the hiker instantly even if the 

other bullet had not been fired. Applying the “but for” test would produce the result 
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that neither hunter’s shot caused the hiker’s death - a result which is manifestly not 

consistent with common-sense principles. 

183. In these examples each putative cause, although not necessary, was on the 

assumed facts sufficient to bring about the relevant harm. Such cases are thus often 

described as cases in which the result is causally “over-determined” or “over-

subscribed”. There is, however, a further class of cases in which a series of events 

combine to produce a particular result but where none of the individual events was 

either necessary or sufficient to bring about the result by itself. A number of 

examples are given by Professor Jane Stapleton in her scholarly work on causation 

in law: see most recently J Stapleton, “Unnecessary causes” (2013) 129 LQR 39; 

and “An ‘extended but for’ test for the causal relation in the law of obligations” 

(2015) 35 OJLS 697. 

184. A hypothetical case adapted from an example given by Professor Stapleton, 

which was discussed in oral argument on these appeals, postulates 20 individuals 

who all combine to push a bus over a cliff. Assume it is shown that only, say, 13 or 

14 people would have been needed to bring about that result. It could not then be 

said that the participation of any given individual was either necessary or sufficient 

to cause the destruction of the bus. Yet it seems appropriate to describe each person’s 

involvement as a cause of the loss. Treating the “but for” test as a minimum 

threshold which must always be crossed if X is to be regarded as a cause of Y would 

again lead to the absurd conclusion that no one’s actions caused the bus to be 

destroyed. 

185. Other examples of a similar nature given by Professor Stapleton include a 

case where the directors of a company unanimously vote to put on the market a 

dangerous product which causes injuries, although the decision only required the 

approval of a majority. Again, it cannot be said that any individual director’s vote 

was either necessary or sufficient to cause the product to be marketed and yet it is 

reasonable to regard each vote as causative rather than to say that none of the votes 

caused the decision to be made. Another example is where multiple polluters 

discharge hazardous waste into a river. In all these cases each individual contribution 

is reasonably capable of being regarded as a cause of the harm that occurs, even 

though it was neither necessary nor sufficient to cause the harm by itself. 

The defence costs cases 

186. A leading modern case in the law of tort in which it was held that causation 

(in a case of successive conversions) did not require the “but for” test to be applied, 

at least in the ordinary way by asking whether the claimant would have suffered loss 

but for the defendant’s wrongful act, is Kuwait Airways Corpn v Iraqi Airways Co 

(Nos 4 and 5) [2002] UKHL 19; [2002] 2 AC 883 (see the opinion of Lord Nicholls 
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of Birkenhead at paras 72-83). Although such cases in any field of law are rare, 

counsel for the FCA were in fact able to point to a line of cases in the insurance field 

in which it has been held or accepted that policyholders are entitled to an indemnity 

even though the “but for” test of causation is not satisfied. These are cases 

concerning the recovery of defence costs. 

187. In McCarthy v St Paul International Insurance Co Ltd [2007] FCAFC 28; 

(2007) 157 FCR 402, a firm of solicitors engaged in mortgage-lending was sued by 

39 claimants who alleged that they were induced to lend by misrepresentations in an 

investment document. 36 of the misrepresentation claims against the firm succeeded 

and three failed. The firm claimed an indemnity under an insurance policy which 

provided cover for loss (including the costs of investigating and defending claims 

by third parties) “arising from any claim … in respect of any description of civil 

liability” but excluding liability brought about by fraud. It was held by the Federal 

Court of Australia that the firm was not entitled to an indemnity in relation to the 36 

claims as its liability had been brought about by fraud. However, the firm was 

entitled to be indemnified for the costs of defending the other three claims. 

Furthermore, as held by Allsop J (with whom Kiefel and Stone JJ agreed) at para 

119: 

“… even if some investigation and defence costs can be seen 

to be referable to both a claim in respect of which there is 

indemnity and a claim in respect of which there is not, the 

insureds are entitled to such costs because they fall into an 

indemnity, otherwise untouched in its operation by any 

exclusion.” 

In other words, costs that would have been incurred but for the insured claims 

because of the uninsured claims to which they were also referable were nevertheless 

held to constitute loss arising from an insured peril and were therefore recoverable. 

188. A similar approach was taken by the Privy Council in New Zealand Forest 

Products Ltd v New Zealand Insurance Co Ltd [1997] 1 WLR 1237. In that case 

costs were incurred in defending a claim brought against a company director who 

was insured against “all loss … which such officer has become legally obligated to 

pay on account of any claims made against him/her … for a wrongful act.” The 

claim was also brought against another person who was not insured. Both defendants 

were represented by the same lawyers. The issue was whether the insured director 

was entitled to an indemnity for defence costs which related at one and the same 

time to the defence both of the claim against him and of the claim against the 

uninsured third person. The Privy Council held that on the correct interpretation of 

the policy he was. Although the words “on account of” clearly required there to be 

a causal connection between the loss (comprising defence costs) and the claim 
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against the director for a wrongful act, the fact that the disputed costs would still 

have been incurred even if the director had not been legally obligated to pay them 

did not prevent their recovery. The wording did not confine the recoverable costs to 

those which related “solely and exclusively to the officer” (at p 1242). This decision 

was followed and its reasoning applied by the Supreme Court in International 

Energy Group Ltd v Zurich Insurance plc UK Branch (Association of British 

Insurers and another intervening) [2015] UKSC 33; [2016] AC 509, where Lord 

Mance (at para 37) described the costs covered by the indemnity in New Zealand 

Forest Products as arising “on a conventional causative basis” because of a claim 

made against the director for a wrongful act. As Lord Mance stated at para 38: 

“Once it is shown that an insured has on a conventional basis 

incurred defence costs which are covered on the face of the 

policy wording, there is, as the New Zealand Forest case [1997] 

1 WLR 1237 shows, no reason to construe the wording as 

requiring some diminution in the insured’s recovery, merely 

because the defence costs so incurred also benefited some other 

uninsured defendant.” 

Multiple concurrent causes 

189. The question of causation becomes more difficult when the number of 

separate events that combine to bring about loss is multiplied many times over, so 

that, instead of there being two or 20 such events, there are, say, 200,000. Some 

scholars have contended that it is not appropriate to recognise trivial contributions 

as causes - for example, a teaspoon of water added to a flooding river or a match 

added to a raging forest fire. Others dispute this. Professor Richard Wright, another 

leading writer on causation in the law, has argued: 

“Yet the teaspoon of water and the match contributed to and 

are part of the flood and forest fire, respectively. What if the 

same flood or fire were caused by a million (or many more) 

different people all contributing a teaspoonful of water or a 

single match? Denying that any of the teaspoonfuls or matches 

contributed to the destruction of the property that was 

destroyed by the flood or fire would leave its destruction as an 

unexplained, non-caused miracle. As a pure matter of 

causation, it cannot possibly matter whose hands supplied the 

different bits of water, flame or fuel. What is driving the 

intuition of no causation is the judgment regarding attributable 

responsibility, which is especially brought to mind if the 

question is posed as ‘Did the teaspoon of water or match 

destroy the property?’ rather than ‘Did the teaspoon of water or 
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match contribute, even if only extremely minimally, to the 

flood or fire that destroyed the property?’ What is generally 

agreed upon is that the trivial contributor should not be held 

liable when her contribution was trivial in comparison to the 

other contributing conditions and was neither strongly 

necessary nor independently strongly sufficient for the injury 

at issue, but this is a normative issue of attributable 

responsibility rather than causal contribution.” 

See RW Wright, “The NESS Account of Natural Causation: A Response to 

Criticisms” in R Goldberg (ed), Perspectives on Causation (Hart 2011) 285 at pp 

304-305. 

190. We do not agree with Professor Wright in so far as he is suggesting in this 

passage that causation is a pure question of fact, albeit one that may be overlaid in 

areas such as tort and criminal law by questions of responsibility. Whether an event 

which is one of very many that combine to cause loss should be regarded as a cause 

of the loss is not a question to which any general answer can be given. It must always 

depend on the context in which the question is asked. Where the context is a claim 

under an insurance policy, judgements of fault or responsibility are not relevant. All 

that matters is what risks the insurers have agreed to cover. We have already 

indicated that this is a question of contractual interpretation which must accordingly 

be answered by identifying (objectively) the intended effect of the policy as applied 

to the relevant factual situation. 

191. For these reasons there is nothing in principle or in the concept of causation 

which precludes an insured peril that in combination with many other similar 

uninsured events brings about a loss with a sufficient degree of inevitability from 

being regarded as a cause - indeed as a proximate cause - of the loss, even if the 

occurrence of the insured peril is neither necessary nor sufficient to bring about the 

loss by itself. It seems incontrovertible that in the examples we have given there is 

a causal connection between the event and the loss. Whether that causal connection 

is sufficient to trigger the insurer’s obligation to indemnify the policyholder depends 

on what has been agreed between them. 

The causal link in the disease clauses 

192. We return to the disease clauses in the present case. We agree with Mr 

Kealey’s submission on behalf of MS Amlin that the right question to ask is: did the 

insured peril cause the business interruption losses sustained by the policyholder 

within the meaning of the causal requirements specified in the policy? Taking MSA 

1 as an example, the question is whether the interruption of the business carried on 

by the policyholder at the insured premises occurred “following” illness sustained 
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by any person resulting from COVID-19 within a radius of 25 miles of the premises. 

In particular, it is necessary to ask: would the causal requirement imposed by the 

word “following” be satisfied by showing that one or more cases of illness from 

COVID-19 had occurred within the specified radius before national restrictions 

which caused interruption of the insured business were imposed on the basis of those 

and all other cases of COVID-19 that had occurred by that date? 

193. The FCA submits that the causal requirement would be met in such 

circumstances, applying the alternative analysis of the court below that each 

individual case of illness from COVID-19 was an equally effective cause of the 

government measures and consequent business interruption. The insurers contend 

that a “but for” test should be applied or, alternatively, if that contention is rejected, 

that a single case of disease or a relatively small number of cases of disease 

occurring within the specified radius is not sufficient to satisfy the causal connection 

required by the policy. 

194. In deciding between these competing interpretations, we consider that the 

matters of background knowledge to which the court below attached weight in 

interpreting the policy wordings are important. The parties to the insurance contracts 

may be presumed to have known that some infectious diseases - including, 

potentially, a new disease (like SARS) - can spread rapidly, widely and 

unpredictably. It is obvious that an outbreak of an infectious disease may not be 

confined to a specific locality or to a circular area delineated by a radius of 25 miles 

around a policyholder’s premises. Hence no reasonable person would suppose that, 

if an outbreak of an infectious disease occurred which included cases within such a 

radius and was sufficiently serious to interrupt the policyholder’s business, all the 

cases of disease would necessarily occur within the radius. It is highly likely that 

such an outbreak would comprise cases both inside and outside the radius and that 

measures taken by a public authority which affected the business would be taken in 

response to the outbreak as a whole and not just to those cases of disease which 

happened to fall within the circumference of the circle described by the radius 

provision. 

195. We do not consider it reasonable to attribute to the parties an intention that 

in such circumstances the question whether business interruption losses were caused 

by cases of a notifiable disease occurring within the radius is to be answered by 

asking whether or to what extent, but for those cases of disease, business interruption 

loss would have been suffered as a result of cases of disease occurring outside the 

radius. Not only would this potentially give rise to intractable counterfactual 

questions but, more fundamentally, it seems to us contrary to the commercial intent 

of the clause to treat uninsured cases of a notifiable disease occurring outside the 

territorial scope of the cover as depriving the policyholder of an indemnity in respect 

of interruption also caused by cases of disease which the policy is expressed to 

cover. We agree with the FCA’s central argument in relation to the radius provisions 
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that the parties could not reasonably be supposed to have intended that cases of 

disease outside the radius could be set up as a countervailing cause which displaces 

the causal impact of the disease inside the radius. 

196. This conclusion is reinforced by the other matter to which the court below 

attached particular importance in interpreting the disease clauses. This is the fact 

that the relevant wordings do not confine cover to a situation where the interruption 

of the business has resulted only from cases of a notifiable disease within the radius, 

as opposed to other cases elsewhere. As leading counsel for the FCA, Mr Edelman, 

pointed out, to apply a “but for” test in a situation where cases of disease inside and 

outside the radius are concurrent causes of business interruption loss would give the 

insurer similar protection to that which it would have had if loss caused by any 

occurrence of a notifiable disease outside the specified radius had been expressly 

excluded from cover. If the insurers had wished to impose such an exclusion, it was 

incumbent on them to include it in the terms of the policy. 

197. We accordingly reject the insurers’ contention that the occurrence of one or 

more cases of COVID-19 within the specified radius cannot be a cause of business 

interruption loss if the loss would not have been suffered but for those cases because 

the same interruption of the business would have occurred anyway as a result of 

other cases of COVID-19 elsewhere in the country. 

The weighing approach 

198. The alternative argument cogently made by Mr Michael Crane QC, counsel 

for QBE, is that even if - as we have concluded - the policies on their proper 

interpretation do not require the “but for” test to be satisfied, it is still wrong to 

regard each of the individual cases of disease as a cause of the imposition of national 

measures and consequent business interruption losses. Rather than view each case 

individually, Mr Crane submits that the correct approach is to aggregate all the cases 

of disease which fall within the scope of the policy and to ask whether those cases, 

taken together, had an equal or similar causal impact when compared with the 

aggregate impact of all the cases of disease not covered by the policy. Wherever in 

the country a policyholder’s business is located, the answer to that question will 

almost certainly be no. That is because, by the time of the actions taken by the UK 

Government in March 2020, COVID-19 had spread across most of the country; and, 

wherever on a map of the UK a circle with a 25 mile radius was drawn, the number 

of cases which had occurred within that radius would have been relatively small 

compared with the total number of cases elsewhere. On this analysis, therefore, the 

overwhelmingly dominant cause of business interruption loss was occurrences of 

disease not covered by the insurance. Hence it cannot be said that the loss was 

proximately caused - or on a realistic view caused at all - by an insured peril. 
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199. Once again, the question is one of interpretation. We have concluded earlier 

that the word “occurrence”, as it is used in the disease clauses, bears its ordinary 

meaning of something which happens at a particular time, at a particular place and 

in a particular way; that each individual case of disease is properly regarded as a 

separate insured occurrence; and that those policies which do not use that term 

should nevertheless be interpreted similarly. The starting point for the analysis of 

causation is therefore that the occurrence of each case of illness sustained as a result 

of COVID-19 is a separate peril and thus potentially a separate cause of loss. 

200. This does not mean that cases of disease cannot combine to cause loss that 

would not have resulted from any individual case of disease had it occurred alone. 

That is what would normally be expected to happen and precisely what has happened 

in the present case, albeit on a far greater scale than might have been anticipated. 

We would accept that the language of the policies is not inconsistent with an 

interpretation whereby, when cases of disease combine to cause loss, an insured 

occurrence of disease is not to be regarded as a proximate cause unless the other 

insured cases of disease with which it has combined, taken together, are of similar 

causal potency as any uninsured cases of disease (also viewed together). We do not 

consider, however, that this interpretation is one that makes commercial sense of the 

disease clauses. 

201. An approach which involves weighing the relative potency of insured and 

uninsured causes in such a way might be appropriate if it were feasible to apportion 

the financial loss sustained by a policyholder’s business between different cases or 

groups of cases of disease. However, that is not a realistic possibility. Where 

interruption of a business is caused by an outbreak of an infectious disease, the 

situation is not one of discrete concurrent causes each of which, acting on its own, 

would have caused part of the loss but not the whole of it. Although we do not think 

that it was strictly accurate for the court below to describe all the cases of COVID-

19 in the country as indivisible, what plainly is indivisible is the effect of such cases, 

via the measures taken by the UK Government, on any insured business. As the loss 

is indivisible, the question whether it was caused by an insured peril is an all or 

nothing one. 

202. To attempt to answer that question by weighing the relative potency of 

insured and uninsured cases of disease would in many situations be unworkable. 

Suppose, for example, that some local restrictions were imposed in response to an 

outbreak of disease occurring partly inside and partly outside the specified radius of 

the premises and the restrictions had a damaging effect on the insured business. It is 

difficult to see how the weighing approach could provide a rational basis for 

determining whether the cases within the radius should be regarded as causes of the 

business interruption within the meaning of the policy. In the first place, it would 

potentially involve a complex and costly factual inquiry to try to find out exactly 

where all the cases of disease had occurred and how many occurred within and 
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without the radius. Assuming that this information could be obtained, the next 

question would be what number or proportion of the cases is required to fall inside 

the radius in order for those cases to be regarded as causes of the business 

interruption for the purpose of the policy. Is it necessary, for example, to show that 

at least half of the cases to which the authorities were responding occurred inside 

the radius? Presumably not, since causes, in order to be regarded as proximate, do 

not have to be of precisely equal efficacy. So what lesser proportion would suffice? 

Is the threshold 40%, or 30%, or some other proportion, of the total number of cases? 

Or would even a small proportion count if the number of cases involved was in 

absolute terms sufficiently large? The policies provide no basis for answering these 

questions or for preferring any particular criterion to another. 

203. The still more fundamental objection to this approach is that again, as with 

the application of a “but for” test, it sets up cases of disease occurring outside the 

territorial scope of the cover in competition with the occurrences of disease within 

its scope in determining whether the policy will respond. Staying with the example 

of an outbreak of disease occurring partly inside and partly outside the specified 

radius which results in the imposition of restrictions over an area which includes the 

insured premises, suppose that the majority of cases (or whatever is the number or 

proportion which means there is no cover) have occurred outside the radius. Suppose 

also that the same restrictions would still have been imposed if the cases outside the 

radius had been somewhat fewer such that the majority of cases were inside the 

radius. On the weighing approach the slightly different incidence of cases outside 

the radius would nevertheless have the result that the insurers were not liable to pay. 

The policies could not rationally have been intended to operate in such a whimsical 

way. 

204. It is important to note that the irrational consequences of the weighing 

approach that we are considering are not simply the effects of applying a hard-edged 

rule. A speed limit of 30 mph is in one sense arbitrary in that someone driving at a 

speed of 31 mph commits an offence, whereas someone driving at a speed of 29 

mph does not, even though there may be no difference between them in terms of the 

danger actually posed to road users. Nevertheless, the benefits of having a clear rule 

which is relatively straightforward to apply far outweigh any objection based on its 

arbitrary effects. In a similar way, it is entirely reasonable for insurers to set a 

territorial limit to the scope of business interruption cover which is arbitrary in the 

sense that there is no particular logic for selecting a radius of 25 miles, rather than 

24 or 26, to define it and though the consequence of selecting a specific distance 

will inevitably be that there will be no cover for business interruption in some cases 

when on very slightly different facts there would have been cover. 

205. What is different about the weighing approach is, first of all, that it in fact 

defeats the intention apparent from the choice of a 25-mile radius that there should 

be a hard-edged rule. As we have noted, on the weighing approach the policy 
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provides no identifiable criterion, let alone a hard-edged one, for deciding what 

number or proportion of disease cases must fall inside the specified radius in 

comparison with the number or proportion occurring outside it in order to trigger 

cover. Secondly, making the availability of cover depend on the number or relative 

number of cases of disease occurring outside the territorial limit of the policy as well 

as on the number within it seems to us to introduce a different and further form of 

arbitrariness into the operation of the policy that - unlike the application of a clear 

rule - lacks a rational basis. 

The individual cause analysis 

206. By contrast, an interpretation that recognises the causal requirements of the 

policy wordings as being satisfied in circumstances where each case of disease 

informs a decision to impose restrictions and treats each such case as a separate and 

equally effective cause of the restrictions irrespective of its geographical location 

and the locations of other such cases avoids such irrational effects and the need for 

arbitrary judgments and is also clear and simple to apply. This accords with the 

presumed intention of the parties to an insurance product sold principally to SMEs 

and often with relatively low financial limits. (For example, under MSA 1 the 

maximum payable for any one loss is £100,000.) It also accords with the desire for 

certainty manifest in the definition of cover by reference to a specific radius of 25 

miles (or one mile) of the insured premises. 

207. This interpretation of the policies arrives at a broadly similar result to that 

reached by the court below, but by a different route. The court below interpreted the 

disease clauses as covering the effects of each case of disease wherever in the 

country it occurs, provided that at least one case occurs within the radius specified 

in the clause. On the interpretation that we think makes best sense, only the effects 

of any case occurring within the radius are covered but those effects include the 

effects on the business of restrictions imposed in response to multiple cases of 

disease any one or more of which occurs within the radius. 

208. Counsel for the insurers advanced an argument against the interpretation 

adopted by the court below which, if valid, would also apply to our preferred 

interpretation. The argument is that it leads to absurd results. Counsel for MS Amlin 

invited the court to take as an example the Scilly Isles, which they say did not have 

a single case of COVID-19 until September 2020. They submit that, if the 

interpretation were correct, it would mean that a policyholder located on the Scilly 

Isles would be entitled to an indemnity if it could be shown that a trawler sailed 

within 25 miles of the insured premises with a single person on board who had 

contracted COVID-19 (and even if the disease had not yet been diagnosed). Another 

similar example postulated by Mr Kealey in oral argument is one where someone 
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with COVID-19 passes within 25 miles of the insured premises while travelling on 

a train through the area. 

209. We do not accept the underlying premise of this argument that the radius 

provisions should be read in such a narrow and literal way. On a realistic view of 

what is meant by an occurrence of a notifiable disease within a 25 mile radius of the 

insured premises, we do not think that the insured peril would reasonably have been 

intended to include a person who is not even visiting let alone resident in the 

specified area and who merely passes through it on a journey which involves no 

contact with anyone living in the area and therefore no risk of transmitting the 

disease to any such person. Accordingly, we do not consider that these examples 

shed light on the correct interpretation of the policies. 

210. Although the court below concluded that each of the individual cases of 

COVID-19 which had occurred by any given date is properly regarded as a separate 

but equally effective cause of Government action taken at that date, it does not 

appear to have followed through the logic of its analysis. When considering the 

disease clause in QBE 2, which the court interpreted - correctly in our view - as 

covering only cases of a notifiable disease occurring within the specified radius of 

the premises, the court stated (at para 235 of the judgment): 

“… it does not appear to us that the causation requirement 

could be satisfied on the basis that the cases within the area 

were to be regarded as … one of many independent causes each 

of which was an effective cause, because this clause, in our 

view, limits cover only to the consequences of specific events.” 

Declaration 12.1 of the court’s order, which relates to QBE 2, declares that there is 

cover “only if any interruption or interference was caused by such occurrence(s) [ie 

any occurrence(s) within the radius], as distinct from COVID-19 outside that area”. 

211. This conclusion, in our respectful view, overlooks the point previously 

described by the court (at para 102 of the judgment) as fundamental that the radius 

provisions do not limit cover to a situation where the interruption of the business 

was caused only by cases of disease occurring within the area, as distinct from other 

cases outside the area. 

212. We conclude that, on the proper interpretation of the disease clauses, in order 

to show that loss from interruption of the insured business was proximately caused 

by one or more occurrences of illness resulting from COVID-19, it is sufficient to 

prove that the interruption was a result of Government action taken in response to 

cases of disease which included at least one case of COVID-19 within the 
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geographical area covered by the clause. The basis for this conclusion is the analysis 

of the court below, which in our opinion is correct, that each of the individual cases 

of illness resulting from COVID-19 which had occurred by the date of any 

Government action was a separate and equally effective cause of that action (and of 

the response of the public to it). Our conclusion does not depend on the particular 

terminology used in the clause to describe the required causal connection between 

the loss and the insured peril and applies equally whether the term used is 

“following” or some other formula such as “arising from” or “as a result of”. It is a 

conclusion about the legal effect of the insurance contracts as they apply to the facts 

of this case. 

Prevention of access and hybrid clauses 

213. The above analysis is also applicable to those hybrid clauses which contain, 

as one element, an occurrence of an infectious disease within a specified distance of 

the insured premises. For example, the relevant clause in RSA 1 covers “loss as a 

result of … closure or restrictions placed on the Premises as a result of a notifiable 

human disease manifesting itself at the Premises or within a radius of 25 miles of 

the Premises”. In order to show that business interruption loss is covered by this 

clause, it will be sufficient to prove that the interruption was a result of closure or 

restrictions placed on the premises in response to cases of COVID-19 which 

included at least one case manifesting itself within a radius of 25 miles of the 

premises. 

214. As noted earlier, however, unlike the disease clauses, the hybrid and 

prevention of access clauses specify more than one condition which must be 

satisfied in order to establish that business interruption loss has been caused by an 

insured peril. Furthermore, the structure of these clauses is that the elements of the 

clause are required to operate in a causal sequence. A good example is the public 

authority clause in Hiscox 1-3 (set out more fully at para 111 above), which covers 

financial losses “resulting solely and directly from an interruption to your activities 

caused by … your inability to use the insured premises due to restrictions imposed 

by a public authority during the period of insurance following … an occurrence of 

any human infectious or human contagious disease, an outbreak of which must be 

notified to the local authority” (our emphasis). 

215. The first of these causal links - between financial losses and an interruption 

to the policyholder’s activities - is of less significance than the others. That is 

because, although the FCA has suggested otherwise, we think it clear that the 

interruption is not part of the description of the insured peril. The concept of business 

interruption in insurance of this kind was in our view correctly analysed by Mr 

Simon Salzedo QC in his submissions on behalf of Argenta. It is a description of the 

type of loss or damage covered by the policy, in the same way as the type of loss or 
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damage covered by, for example, a buildings insurance policy is physical destruction 

or damage. Thus, in a buildings insurance policy, unless the policy otherwise 

provides, the insurer is liable for the contractual measure of (i) destruction of or 

physical damage to the insured buildings, which is (ii) proximately caused by (iii) a 

peril insured against under the policy (such as fire, storm etc). In business 

interruption insurance an interruption to the policyholder’s business or activities is 

the counterpart of the first of these elements. It describes the nature of the harm to 

the policyholder’s interest in the subject matter of the insurance for which an 

indemnity is given if it is proximately caused by an insured peril. 

216. In the Hiscox clause quoted above the first causal link is therefore concerned 

with the pecuniary measure of the interruption caused by an insured peril. 

Nevertheless, the peril covered by the clause is itself a composite one comprising 

elements that are required to occur in a causal sequence in order to give rise to a 

right of indemnity. Setting out the elements of the insured peril in their correct causal 

sequence, they are: (A) an occurrence of a notifiable disease, which causes (B) 

restrictions imposed by a public authority, which cause (C) an inability to use the 

insured premises, which causes (D) an interruption to the policyholder’s activities 

that is the sole and direct cause of financial loss. Counsel for Hiscox in their 

submissions on this issue usefully represented the structure of the clause in a 

symbolic form as A→B→C→D, where each arrow represents a causal connection. 

217. An important question which divides the parties is how in these 

circumstances the elements of the clause interact with each other in determining 

whether or to what extent loss has been proximately caused by an insured peril. 

The approach of the court below 

218. The court below approached this question on the basis that it requires an 

application of the “but for” test by ascertaining what the financial position of the 

policyholder’s business would have been but for the occurrence of the insured peril. 

This must then be compared with the actual financial position of the business to 

establish the extent of the indemnity. The court considered that where, as in the case 

of the Hiscox clause, the peril is a composite one requiring a series of elements to 

be established, this “but for” test should be applied by asking what the position of 

the insured business would have been if none of the elements had occurred. The 

court explained this approach “as a matter of application of the insuring clause” in 

the following passage (at para 278 of the judgment): 

“… we consider that the exercise must give effect to the 

insurance effected. This means assuming that the insured peril 

did not occur. The insured peril is a composite one, involving 

three interconnected elements: (i) inability to use the insured 
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premises (ii) due to restrictions imposed by a public authority 

(iii) ‘following’ one of (a) to (e), relevantly (b) an occurrence 

of an infectious or contagious disease. What the insured is 

covering itself against is, we consider, the fortuity of being in 

a situation in which all those elements are present. In answering 

the counterfactual question as to what would have been the 

position of the insured’s business but for the occurrence of the 

insured peril, it is accordingly necessary to strip out all three 

interconnected elements, including in this instance the national 

outbreak of COVID-19.” 

219. Hiscox criticises this reasoning, pointing out that, if correct, it would mean 

that, where all the elements of the insured peril are present, Hiscox would be liable 

to indemnify the policyholder against all the effects on its business of the national 

outbreak of COVID-19. This, however, is manifestly not what Hiscox has agreed to 

cover. More generally, the court’s approach would have the result that, however 

many the elements of the causal combination in a composite peril and however 

narrow in consequence the insured peril, once all elements are acting in combination 

such that the insured peril has occurred, the insurer becomes liable for all the 

consequences of the first element of the causal chain. Using the Hiscox symbols, on 

the court’s approach, once the A→B→C→D causal chain is established, all the 

consequences of A are recoverable under the insurance. Logically, Hiscox submits, 

the position should be the reverse: the narrower the insured peril, the narrower the 

consequences for which the policyholder is entitled to an indemnity. 

220. These points are well made. It seems to us that, having correctly identified 

the fortuity covered by the insurance as a situation in which all three interconnected 

elements are present, the court erred by adopting a test which does not reflect that 

fortuity. The effect of “stripping out” all three elements in considering what the 

position of the business would have been but for the occurrence of the insured peril 

is to ask what its position would have been if none of those elements had occurred - 

including, as the court said, the national outbreak of COVID-19. That, however, is 

to treat the insured peril as being, not the risk of all three elements occurring (in 

causal sequence), but the risk of any one or more of the elements occurring. That 

would include a situation where there was an outbreak of a notifiable disease which 

caused interruption and loss to the business but which did not lead to any restriction 

being imposed that resulted in inability to use the premises. That is not the indemnity 

which the insurer agreed to give. 

The insurers’ approach 

221. Although, for these reasons, we consider that the court’s analysis was 

mistaken, so too in our opinion is the alternative approach for which Hiscox (and 
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the other insurers for whom this question is relevant) contend. Counsel for Hiscox 

assert that the “core” or “essence” of the peril insured against by the public authority 

clause in the Hiscox policies is “restrictions imposed by a public authority”. From 

this, they invite the inference that the relevant counterfactual question to ask is what 

would the financial position of the business have been if the public authority had not 

imposed the restriction(s) which resulted in inability to use the insured premises. 

This should then be compared with the actual financial position of the business to 

determine the scope of the indemnity. 

222. The first difficulty with this approach is the internally inconsistent way in 

which Hiscox has sought to define the relevant counterfactual scenario. In oral 

argument leading counsel for Hiscox, Mr Jonathan Gaisman QC, took as an example 

a nail salon which was forced to close by regulation 4 of the 26 March Regulations, 

as nail salons were one of the businesses listed in Part 2 of Schedule 2. He submitted 

that the relevant counterfactual is one in which nail salons were allowed to stay open 

but everything else which happened as a result of the COVID-19 pandemic 

happened as it actually did. The indemnity is therefore limited to such additional 

loss of business as was suffered as a result of nail salons being forced to close 

compared with the loss that would have been suffered anyway in a world in which 

nail salons had been permitted to stay open but all other restrictions such as the other 

closures and restrictions imposed by regulations 4 and 5 and the prohibition in 

regulation 6 against leaving home without reasonable excuse, along with all other 

consequences of the pandemic, were the same as in the real world. 

223. There is no logical reason, however, why in this example the “restriction 

imposed” should be characterised as the inclusion of nail salons in Part 2 of Schedule 

2, rather than, say, the whole of regulation 4 or the whole of the 26 March 

Regulations or, more narrowly, regulation 4 in so far as it resulted in inability to use 

the insured premises. Indeed, the logic of Hiscox’s approach indicates that the last 

of these scenarios is the correct counterfactual. That is because - as Hiscox submits, 

in our view correctly - the protection which it agreed to provide is against all the 

elements specified in the clause acting in causal combination to cause interruption 

of the business. One of those elements is inability to use the insured premises. Each 

additional element in the causal chain narrows the consequences for which the 

policyholder is entitled to an indemnity. Thus, the final link narrows the 

consequences covered by the policy from all the consequences of the “restriction 

imposed” to only those consequences which result from the policyholder’s inability 

to use the insured premises. If, therefore, the correct approach is - as Hiscox submits 

- to determine what the position of the business would have been but for the 

occurrence of (all the elements of) the insured peril, the appropriate assumption to 

make is that everything would have happened as it did except for the last link in the 

causal chain. In other words, the actual position of the business should be compared 

with what its position would have been if there had been a national outbreak of 

COVID-19 which led to the imposition of all the restrictions which were in fact 
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imposed by the Government, including the restriction which required nail salons to 

close, but this restriction did not apply (uniquely) to the policyholder’s business. 

224. This conclusion may not be an attractive one for Hiscox as in this 

counterfactual scenario - in which the insured business is assumed to have been the 

only nail salon in the country permitted to stay open - it seems plausible that, in the 

absence of any competition, the turnover of the business during the indemnity period 

might well have been higher than it in fact was. 

225. Hiscox seeks to avoid this conclusion by its argument that “restrictions 

imposed by a public authority” is the “core” or “essence” of the peril insured under 

the clause. This is then relied on as a justification for ignoring the final element in 

the causal chain (inability to use the insured premises) in framing the relevant 

counterfactual question. However, we can see no warrant for such an approach. The 

last element in the causal chain is just as much part of the insured peril as the other 

elements. Using the Hiscox symbols, leaving it out of account in framing the 

counterfactual question involves treating the insured peril as if it were not 

A→B→C→D, but A→B→C. That, as counsel for Hiscox said of the court’s 

approach, involves an impermissible recasting of the parties’ bargain. 

226. Hiscox did not agree to indemnify the policyholder against all business 

interruption resulting from restrictions imposed by a public authority but only 

against interruption resulting from the policyholder’s inability to use the insured 

premises due to such restrictions. At various points in their submissions counsel for 

Hiscox recognised the logic of their analysis - for example, when stating in their 

written case (at para 42) that “what one strips out of the counterfactual is COVID-

19 insofar as it leads to restrictions imposed causing an inability to use causing an 

interruption … Otherwise, COVID-19 and its effects and consequences remain in 

the counterfactual.” 

227. Once it is recognised that the approach for which Hiscox contends logically 

requires assuming in the counterfactual scenario the imposition of all the restrictions 

which were in fact imposed by the Government but that those restrictions did not 

require the insured premises to close, it can readily be seen that this approach is just 

as open to criticism as that of the court below. That is because it treats the insured 

peril as the risk that, if there was an outbreak of a notifiable disease sufficiently 

serious to lead a public authority to impose restrictions, the only effect of those 

restrictions (and of the outbreak of disease) would be to cause business interruption 

through inability to use the insured premises. On Hiscox’s interpretation of its policy 

wording, to the extent that the imposition of the restrictions and/or the outbreak of 

disease would have caused business interruption anyway even if the policyholder 

had remained able to use the premises, the interruption is not covered by the policy. 

In the present case the indemnity is thus confined on this interpretation to loss that 
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would have been avoided if COVID-19 and its consequences, including the 

imposition of the Government restrictions, had all occurred as they actually did save 

that the policyholder had (uniquely) been allowed to keep its premises open. No 

reasonable policyholder would have understood the insurance cover which it was 

getting to be insurance against such a narrow and fanciful risk. If Hiscox’s 

interpretation were correct, it would make the public authority clause in the Hiscox 

policies a wholly uncommercial form of insurance which we cannot imagine that 

any insurer would see any sense in offering or that anyone running a business would 

see any sense in buying. 

The “but for” test again 

228. In our view, where both the analyses that we have so far been considering go 

wrong is in their initial assumption that the correct counterfactual question to ask is: 

what would the financial position of the business have been but for the occurrence 

of the insured peril? The effect of applying that test is to limit the indemnity to 

business interruption loss which is solely and exclusively caused by the insured peril 

and has no other concurrent proximate cause. However, whilst the wording does 

include the words “solely and directly”, those words (as noted earlier) form part of 

the description of the loss; they do not restrict the scope of the indemnity to 

interruption of the business which is proximately caused by an insured peril and has 

no other concurrent proximate cause. In so far, therefore, as Hiscox seeks to rely on 

the words “solely and directly” as one of its grounds of appeal to argue that the 

extent of the indemnity provided is only in respect of losses proximately caused by 

the insured peril alone and nothing else, its argument is misplaced. In any event, it 

would in our view take clearer words than these to justify an interpretation which 

would treat the cover as so limited and uncommercial in its scope. 

229. To illustrate this further, we can take the example of a restaurant (with no 

takeaway or delivery service) forced to close pursuant to the 21 and 26 March 

Regulations. The effect of closing the restaurant would be to reduce the turnover of 

the business to nil. We do not consider that it would be consistent with the intended 

scope of the cover for the insurer to reject a claim for the resulting loss on the basis 

that the turnover would have been reduced anyway because of other consequences 

of national measures taken in response to COVID-19, such as the prohibition on 

leaving home without reasonable excuse. Such matters might have been sufficient 

to cause business interruption loss in the absence of the insured peril. To that extent, 

the losses covered by the public authority clause include losses which would have 

occurred even without the public authority restrictions. But it does not follow that 

the losses are irrecoverable. 

230. Hiscox invited the court to regard the FCA’s submission to this effect as 

obviously fallacious. Mr Gaisman described it as a “thirteenth chime” - by which 
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we understood him to mean an assertion which “like the thirteenth stroke of a crazy 

clock … not only is itself discredited but casts a shade of doubt over all previous 

assertions”: see Lord Light LCJ in the fictional case of Rex v Haddock in AP 

Herbert, Uncommon Law (1935), p 28. In our view, however, Hiscox has 

miscounted. The reason why such losses would have occurred in any event is that 

there are two (or more) causes each of which would by itself have inevitably brought 

about the loss without the other(s). The case is therefore one where the loss is “over-

determined”. It is analogous to the example discussed earlier of two fires which 

combine to burn down a house although each would have done so even without the 

other. The fact that (because of the other fire) neither fire satisfies the “but for” test 

does not mean that in identifying each fire as a cause of the loss anything has gone 

wrong with the clock mechanism. 

231. It is not every concurrent cause of loss, however, which (although not an 

expressly excluded peril) would not reasonably be regarded as limiting the scope of 

the indemnity provided by the public authority clause. Continuing with the 

restaurant example, counsel for the FCA postulated a case where the restaurant had 

a star chef who was due to leave on 1 April 2020 for reasons unrelated to the 

pandemic. In this case it would be unreasonable to require the insurer to indemnify 

the policyholder for loss of turnover resulting from inability to use the premises in 

so far as such turnover would have been reduced in any event by reason of the chef’s 

departure. 

232. The distinction between the departure of the chef and the consequences of 

COVID-19 which would have reduced the turnover of the restaurant in any event is 

in our view to be found in other parts of the judgment under appeal. 

The court’s alternative reasoning 

233. In addition to the reasoning in para 278 of the judgment (quoted at para 218 

above) which we cannot support, the court below gave other reasons for leaving out 

of account all the elements of the insured peril when assessing what loss is covered 

by the insurance. 

234. The main thrust of these reasons is that, in a situation where loss is caused by 

a composite peril - such as inability to use the insured premises caused by 

restrictions imposed by a public authority caused by an occurrence of a notifiable 

disease - the concurrent consequences of the different elements are “inextricably 

linked” and to attempt to separate them would be “artificial and unrealistic”. This 

point is made in a number of places in the judgment. For example, in discussing the 

prevention of access clause in the Arch wording (which we consider below), the 

court said (at para 348 of the judgment): 
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“… the approach advocated by the insurers of stripping out the 

government restrictions etc and their immediate effect … 

whilst leaving the pandemic and its economic and social effects 

is entirely artificial and ignores the inextricable connection 

between the various elements of the insured peril, both as a 

matter of legal analysis and as a matter of practical reality, 

given the nature of the pandemic emergency.” 

235. The phrase “inextricable connection”, as we read the judgment, is used by 

the court in two different senses. One point made is that different effects of the 

pandemic and Government restrictions may be extremely difficult or impossible to 

disentangle. The court did not consider it a reasonable interpretation of the policies 

that the policyholder can only recover such loss as would have occurred in the 

absence, for example, of Government restrictions when the very effect of the 

restrictions will almost inevitably be to make it impossible to say with certainty what 

the position would have been in that event (see para 280 of the judgment). 

236. We do not consider this argument to be a strong one. We agree with counsel 

for Hiscox that it is in the nature of business interruption claims that they can give 

rise to difficult questions of quantification, often concerning what would have 

happened in hypothetical circumstances. That might be so, for instance, in the case 

of the restaurant with a famous chef who was due to leave on 1 April. It might be 

very difficult and uncertain to estimate what the effect on turnover of the chef 

leaving would have been if the restaurant had not been required to close on 21 

March. Yet such difficulty of proof is not a sufficient reason to ignore the effects of 

the chef’s departure. 

237. The other sense in which the elements of the insured peril are inextricably 

connected is that those elements and their effects on the policyholder’s business all 

arise from the same original cause - in this case the COVID-19 pandemic. It is 

inherent in a situation where the elements of the peril insured under the public 

authority clause occur in the required combination to cause business interruption 

that there has been an occurrence of a notifiable disease which has led to the 

imposition of restrictions by a public authority. It is entirely predictable and to be 

expected that, even if they had not led to the closure of the insured premises, those 

elements of the insured peril would have had other potentially adverse effects on the 

turnover of the business. We have already expressed our view that it would 

undermine the commercial purpose of the cover to treat such potential effects as 

diminishing the scope of the indemnity. The underlying reason, as it seems to us, is 

that, although not themselves covered by the insurance, such effects are matters 

arising from the same original fortuity which the parties to the insurance would 

naturally expect to occur concurrently with the insured peril. They are not in that 

sense a separate and distinct risk. 
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238. The court below (at para 281 of the judgment) discussed an example, based 

on a different limb of the Hiscox public authority clause wording, of inability to use 

restaurant premises due to restrictions imposed by the local authority following the 

discovery of vermin dislodged from a nearby building site. The court said that, to 

interpret the indemnity as limited to loss that would not have been suffered but for 

the forced closure of the premises “would render the cover largely illusory, as 

insurers would argue that, as no one is likely to want to eat at a restaurant infested 

by vermin, all or most of the business interruption loss would have been suffered in 

any event.” The court considered that such cover “cannot have been intended and is 

not what we consider would reasonably be understood to be what the parties had 

agreed to”. 

239. We agree and consider the underlying explanation to be that, where insurance 

is restricted to particular consequences of an adverse event (such as in this example 

the discovery of vermin in the premises) the parties do not generally intend other 

consequences of that event, which are inherently likely to arise, to restrict the scope 

of the indemnity. 

240. This principle is not limited to a situation where a causal chain is specified in 

the insuring clause, as it is in the Hiscox clause. It applies equally to an originating 

cause of loss covered by the policy which is not expressly mentioned. In the case of 

the Hiscox 4 wording, for example, the first element in the specified causal chain is 

an occurrence of a notifiable human disease within one mile of the insured premises. 

Where there is such an occurrence, the disease is very likely also to have occurred 

elsewhere. In the present case the originating cause of any local occurrence of 

disease is the global COVID-19 pandemic. In circumstances where the policy does 

not exclude loss arising from such an event, other concurrent effects of the pandemic 

on an insured business do not reduce the indemnity under the public authority clause. 

241. An analogy is provided by the facts of IF P & C Insurance Ltd v Silversea 

Cruises Ltd [2003] EWHC 473 (Comm); [2004] Lloyd’s Rep IR 217. That case 

concerned a cruise operator’s claim for business interruption losses from a downturn 

in bookings arising from US State Department warnings issued following the 9/11 

terrorist attacks. The insured peril was the State Department warnings regarding 

terrorist activities rather than the terrorist activities themselves. It was common 

ground that the 9/11 attacks and the warnings were concurrent causes of the 

downturn in bookings. An argument that the causative effects of the terrorist attacks 

and the State Department warnings could be separated out was rejected by 

Tomlinson J on the grounds that “[i]t is simply impossible to divorce anxiety derived 

from the attacks themselves from anxiety derived from the stark warnings issued in 

the immediate aftermath” (para 68). He further held that “since the consequences of 

the events of September 11 are not … excluded from the ambit of the cover, as 

opposed to being simply not covered, a claim under the policy must lie” (para 69). 
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242. On appeal the insurers raised a new argument that the 9/11 events themselves 

were an excluded peril. The Court of Appeal at [2004] EWCA Civ 769; [2004] 

Lloyd’s Rep IR 696 rejected this argument. Rix LJ (with whom the other members 

of the court agreed) held that, on the proper interpretation of the policy, at para 104: 

“There is no intention under this policy to exclude loss directly 

caused by a warning concerning terrorist activities just because 

it can also be said that the loss was also directly and 

concurrently caused by the underlying terrorist activities 

themselves.” 

Conclusion on the Hiscox wording 

243. The conclusion we draw is that, properly interpreted, the public authority 

clause in the Hiscox policies indemnifies the policyholder against the risk (and only 

against the risk) of all the elements of the insured peril acting in causal combination 

to cause business interruption loss; but it does so regardless of whether the loss was 

concurrently caused by other (uninsured but non-excluded) consequences of the 

COVID-19 pandemic which was the underlying or originating cause of the insured 

peril. 

244. This interpretation, in our opinion, gives effect to the public authority clause 

as it would reasonably be understood and intended to operate. For completeness, we 

would point out that this interpretation depends on a finding of concurrent causation 

involving causes of approximately equal efficacy. If it was found that, although all 

the elements of the insured peril were present, it could not be regarded as a proximate 

cause of loss and the sole proximate cause of the loss was the COVID-19 pandemic, 

then there would be no indemnity. An example might be a travel agency which lost 

almost all its business because of the travel restrictions imposed as a result of the 

pandemic. Although customer access to its premises might have become impossible, 

if it was found that the sole proximate cause of the loss of its walk-in customer 

business was the travel restrictions and not the inability of customers to enter the 

agency, then the loss would not be covered. 

The Arch prevention of access clause 

245. The “Government or Local Authority Action” clause in the Arch wording 

indemnifies the policyholder in respect of reduction in turnover resulting from: 
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“Prevention of access to The Premises due to the actions or 

advice of a government or local authority due to an emergency 

which is likely to endanger life or property.” (Our emphasis) 

As Arch correctly submits, under this clause the policyholder is only entitled to 

recover those business interruption losses which are the product of the specified 

causal sequence: that is to say, losses which are caused by (i) prevention of access 

to the premises, which is caused by (ii) the actions or advice of a government or 

local authority, which in turn is caused by (iii) an emergency which is likely to 

endanger life (or property). 

246. Mr John Lockey QC for Arch further submits - again, in our view, clearly 

correctly - that the Arch clause does not cover loss of turnover caused by an 

emergency or by Government actions or advice in response to an emergency but 

which is not brought about by prevention of access to the premises. It is only loss 

occasioned by prevention of access to the premises that is covered by the clause. He 

then, however, goes on to submit that in assessing that loss the correct comparison, 

to reflect the agreement to indemnify, is between the actual turnover of the business 

and what the turnover would have been on the assumption that the premises had 

been required to close but everything else had remained the same, including the 

COVID-19 pandemic (which Arch accepts is an “emergency which is likely to 

endanger life”). 

247. In our view, this contention involves the same error as the case put forward 

by Hiscox. It incorrectly treats the indemnity as confined to loss which would not 

have occurred but for the operation of the insured peril. In the restaurant example 

discussed earlier, it may very well be true that, if the premises had not been forced 

to close, turnover would have been reduced in any event as a result of other effects 

of the emergency, including Government actions and advice. But it is also true that, 

if there had been no other effects of the emergency, or of Government actions and 

advice, this turnover would still have been lost as a result of the premises being 

forced to close. To this extent, there were concurrent causes of loss, each sufficient 

to cause loss without the other. Furthermore, these concurrent causes arose out of 

the same underlying or originating cause, namely the COVID-19 pandemic. As with 

the Hiscox policies, on the correct interpretation of the Arch wording, such loss is 

in our view covered by the policy. 

RSA 1 

248. In the Hiscox clauses there are four causally connected elements in the 

description of the insured peril and in the Arch clause there are three. In the hybrid 

clause in RSA 1 there are only two such elements, namely (i) closure or restrictions 

placed on the premises as a result of (ii) a notifiable human disease manifesting itself 
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at the premises or within a radius of 25 miles of the premises. The number of 

elements in the clause, however, makes no difference in principle to the analysis. 

249. In its written case RSA submitted that, in determining whether business 

interruption loss is covered by the clause, it is appropriate to compare the actual 

position of the business with a counterfactual situation in which there was no case 

of the disease within 25 miles of the premises. In oral argument Mr Turner corrected 

this to align RSA with Hiscox’s case by submitting that it is necessary to assume 

only that there was no closure or restriction placed on the premises as a result of any 

such case(s) of the disease. For the reasons already given in discussing the 

arguments made on behalf of Hiscox, we do not consider this to be the correct 

approach. Rather, properly interpreted, the clause covers loss caused by the two 

elements of the insured peril operating in the required causal sequence, but does so 

regardless of whether any other (uninsured but non-excluded) consequences of the 

same underlying fortuity (the COVID-19 pandemic) were concurrent causes of the 

loss. 

Other wordings 

250. It is unnecessary to address other hybrid and prevention of access clauses in 

relation to which, as noted earlier, this issue does not affect the outcome of the 

proceedings. In principle, however, a similar analysis must apply to those clauses as 

to the clauses which we have specifically addressed. 

VIII The trends clauses 

251. All the sample policy wordings considered in these proceedings contain 

clauses of a kind generally known as trends clauses. Such clauses are part of the 

standard method used in insurance policies that provide business interruption cover 

for quantifying the policyholder’s financial loss. All of the insurers who appeal 

against the decision of the court below do so on the issue of how the trends clauses 

apply in the circumstances of the present case. It is the insurers’ contention that the 

trends clauses have the effect that they are not liable to indemnify policyholders for 

losses which would have arisen regardless of the operation of the insured perils by 

reason of the wider consequences of the COVID-19 pandemic. 

252. In so far as such an argument is relied upon as excluding the loss from cover 

as a matter of “but for” causation it has been addressed above. The remaining 

question is whether, and if so how, the trends clause in the policies affects the 

position. 
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The function and wording of the clauses 

253. The standard method used in business interruption insurance to quantify the 

sum payable under the policy takes an earlier period of trading for comparison 

purposes. In most wordings this is the calendar year preceding the operation of the 

insured peril. A “standard turnover” or “standard revenue” is derived from the 

turnover of the business in this period. This figure is then compared with the actual 

turnover or revenue during the indemnity period. The results of the business in the 

comparator period are also used to derive a percentage of turnover that represents 

gross profit. The rate of gross profit is then applied to the reduction in turnover to 

calculate the recoverable loss. Increase in the cost of working during the indemnity 

period is also typically covered. 

254. Whilst the basic comparison between the turnover of the business in the prior 

period and in the indemnity period will produce a rough quantification of the lost 

revenue, there may be specific reasons why a higher or lower figure would be 

expected for the indemnity period apart from the operation of the insured peril. For 

example, the general trend in the business may be such as to make it likely that there 

would have been increased or decreased turnover during the indemnity period in any 

case compared with the previous year. Equally, there may be specific reasons why 

the turnover during the prior year was depressed, such as a strike that affected the 

business, or why it would be expected to have been depressed anyway during the 

indemnity period, such as a scheduled strike. The purpose of the trends clause is to 

provide for adjustments to be made to reflect “trends” or “circumstances” such as 

these. The aim is to achieve a more accurate figure for the insured loss than would 

be achieved merely by a comparison with the prior period and to seek to arrive at a 

figure which, consistently with the indemnity principle, is as representative of the 

true loss as is possible. The adjustment may work in favour of either the policyholder 

or the insurer, but it is meant to be in the interests of both. 

255. As an example, the relevant clause in the Hiscox 3 wording provides as 

follows: 

“Business trends 

The amount we pay for loss of gross profit will be amended to 

reflect any special circumstances or business trends affecting 

your business, either before or after the loss, in order that the 

amount paid reflects as near as possible, the result that would 

have been achieved if the damage had not occurred.” 
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256. The MSA, QBE and RSA 3 wordings require adjustments to be made to 

provide “for the trend of the business and for variations in or other circumstances 

affecting the business” and the Argenta wording is to like effect. The Arch wording 

refers to “any trends or circumstances”. Having required the adjustment for such 

trends, variations or circumstances, all the clauses refer to the aim being to represent 

“as near as possible” or “as nearly as may be reasonably practicable” the results 

which would have been achieved “but for the damage” or “if the damage had not 

occurred”. 

257. The reference to “damage” is inapposite to business interruption cover which 

does not depend on physical damage to insured property such as the cover with 

which these appeals are concerned. It reflects the fact that the historical evolution of 

business interruption cover was as an extension to property damage insurance. It 

was held by the court below, and is now common ground, that for the purposes of 

the business interruption cover which is the subject of these appeals, the term 

“damage” should be read as referring to the insured peril. 

258. The Arch trends clause, as applied to the peril insured under the Arch 

prevention of access clause by substituting the words of that clause (in italics) for 

the word “damage” would accordingly read as follows: 

“Rate of Gross Profit and Standard Turnover may be adjusted 

to reflect any trends or circumstances which 

(i) affect The Business before or after the 

Prevention of access to The Premises due to the actions 

or advice of a government … due to an emergency which 

is likely to endanger life [or] 

(ii) would have affected The Business had the 

Prevention of access to The Premises due to the actions 

or advice of a government … due to an emergency which 

is likely to endanger life not occurred. 

The adjusted figures will represent, as near as possible, the 

results which would have been achieved during the same period 

had the Prevention of access to The Premises due to the actions 

or advice of a government … due to an emergency which is 

likely to endanger life not occurred.” 
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Approach to interpretation 

259. In considering the proper interpretation of the trends clauses, we would 

emphasise the following points. 

260. First, the trends clauses are part of the machinery contained in the policies 

for quantifying loss. They do not address or seek to delineate the scope of the 

indemnity. That is the function of the insuring clauses in the policy. 

261. Second, in accordance with the general principle referred to earlier (see para 

77 above), the trends clauses should, if possible, be construed consistently with the 

insuring clauses in the policy. 

262. Third, to construe the trends clauses consistently with the insuring clauses 

means that, if possible, they should be construed so as not to take away the cover 

provided by the insuring clauses. To do so would effectively transform 

quantification machinery into a form of exclusion. 

263. A similar point was made by the court below (at para 121 of the judgment) 

when discussing the trends clause in RSA 3, where the court stated that the clause 

is: 

“… part of the machinery for calculating the business 

interruption loss on the basis that there is a qualifying insured 

peril. Where the policyholder has therefore prima facie 

established a loss caused by an insured peril, it would seem 

contrary to principle, unless the policy wording so requires, for 

that loss to be limited by the inclusion of any part of the insured 

peril in the assessment of what the position would have been if 

the insured peril had not occurred.” 

264. In the present case that means that, unless the policy wording otherwise 

requires, the trends clauses should not be construed so as to take away cover for 

losses prima facie covered by the insuring clauses on the basis of concurrent causes 

of those losses which do not prevent them from being covered by the insuring 

clauses. 
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Proper interpretation of the trends clauses 

265. As the insuring clauses in the various wordings were interpreted by the court 

below, no problem of inconsistency with the trends clauses arose. In the case of the 

disease clauses, the insured peril was identified as the notifiable disease or all 

individual cases of the disease. That meant that the relevant counterfactual for the 

purpose of making adjustments under the trends clause was what results would have 

been achieved by the business during the indemnity period but for COVID-19. In 

relation to the prevention of access and hybrid clauses, the court held that the correct 

approach is to seek to ascertain what the results of the business would have been if 

none of the elements of the insured peril had occurred. So, for example, in relation 

to the Arch wording set out above, this would require the assumption to be made 

that there had been (i) no emergency likely to endanger life; (ii) no consequent 

Government action or advice; and (iii) no consequent prevention of access to the 

premises. Since the emergency was the COVID-19 pandemic, this meant assuming 

that it had not occurred. The loss which would have occurred but for the insured 

peril therefore did not include the wider consequences of the COVID-19 pandemic. 

266. On what we consider to be the proper interpretation of the disease clauses, 

however, the counterfactual question raised by the trends clauses cannot be so 

answered. The trends clauses call for an inquiry into what the financial results of the 

business would have been if the insured peril had not occurred. We have held the 

insured peril to be each case of the disease within the radius rather than each case of 

disease wherever it occurs. Although we have rejected the applicability of the “but 

for” causation test as a matter of interpretation of the disease clauses, such a test is 

expressly called for under the trends clauses. 

267. Equally, in relation to the prevention of access and hybrid clauses, we have 

held that the composite peril involves interconnected elements and that the court 

below was wrong to treat the insured peril, not as the risk of all the elements 

occurring (in causal sequence), but as if it were the risk of any one or more of the 

elements occurring. This means that one cannot apply the “but for” counterfactual 

under the trends clause on the basis that none of the individual elements of the 

insured peril occurred. 

268. How then are the trends clauses to be construed so as to avoid inconsistency 

with the insuring clauses? In our view, the simplest and most straightforward way 

in which the trends clauses can and should be so construed is, absent clear wording 

to the contrary, by recognising that the aim of such clauses is to arrive at the results 

that would have been achieved but for the insured peril and circumstances arising 

out of the same underlying or originating cause. Accordingly, the trends or 

circumstances referred to in the clause for which adjustments are to be made should 
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generally be construed as meaning trends or circumstances unrelated in that way to 

the insured peril. 

History of trends clauses and market practice 

269. To construe trends clauses in this way is consistent with the historical 

evolution of such clauses which shows that their focus has been on trends or 

circumstances unconnected with the insured peril. 

270. The first edition of Macken, Insurance of Profits published in 1927 considers 

an early form of trends clause which provided for adjustments in turnover to be made 

“for all extraordinary and other circumstances of the business”. In discussing the 

rationale of such clauses, Macken stated at p 35 (with emphasis added): 

“… the whole basis of our scheme consists of a comparison of 

the abnormal with the normal. And the only abnormality with 

which we are concerned is that brought about by the fire. It may 

be that the period which we select as representative of the 

normal is itself abnormal from circumstances unconnected 

with the fire. Similarly, the depletion of turnover after the fire 

may have been aggravated or partially hidden by factors quite 

independent of the fire. Any untoward event, such as a 

breakdown of machinery, a flooding of works, or a strike of 

employees, whether it occurs before or after the fire, may have 

the effect of upsetting our calculations.” 

271. A clause closely resembling the modern trends clause was discussed in the 

third edition of Insurance of Profits published in 1939. The clause provided that: 

“… such adjustments shall be made as may be necessary to 

provide for the trend of the business and for variations in or 

special circumstances affecting the business either before or 

after the damage or which would have affected the business had 

the damage not occurred, so that the figures thus adjusted shall 

represent as nearly as may be reasonably practicable the results 

which but for the damage would have been obtained during the 

relative period after the damage.” 

272. Macken explained that “trends” and “variations” reflected the natural growth 

or contraction of the business and changes to it, and “special circumstances” 

reflected specific occurrences, such as strikes. As he stated at p 86: 
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“[The clause] takes in not only special circumstances affecting 

the business (such as strikes and other spectacular occurrences) 

but ‘the trend of the business’ - its natural growth or diminution 

- and any variations in it, either before or after the damage.” 

273. The same clause was discussed in the first edition of Riley, Consequential 

Loss Insurances and Claims (1956) in which the examples he gave of circumstances 

for which an adjustment should be made included matters such as: a trade recession; 

an industrial dispute; a special advertising campaign; a large new contract; new 

plant; the vagaries of weather and a general upward trend. 

274. In the fourth edition of Riley published in 1977, by which time the standard 

wording discussed referred to “other circumstances” rather than “special 

circumstances”, the author commented as follows at para 36 (with emphasis added): 

“It is important to bear in mind that the indemnity in respect of 

reduction in turnover is qualified by the words ‘in consequence 

of the damage.’ If, therefore, the reduction is attributable 

wholly or in part to causes not connected with the damage 

which would have affected turnover irrespective of the damage 

having taken place, an adjustment must be made to the figure 

of standard turnover in order to reflect as accurately as possible 

the loss solely due to the damage.” 

Riley then gave an example of a reduction in turnover caused both by insured 

damage and by an “extraneous circumstance such as a strike” (our emphasis) and 

explained that an appropriate adjustment must be made to the figures for standard 

turnover to reflect the effect of the strike. 

275. In Hickmott, Interruption Insurance: Proximate Loss Issues (1990) an 

example is given of “what is considered to be the UK market intention of the cover” 

in a situation where there is damage both to the insured premises and to the 

surrounding area. The example is a case where both a hotel and a necessary access 

bridge (not owned by the hotel) are damaged by a storm. Had there been no damage 

to the hotel, it would have had no business anyway because of the damage to the 

access bridge until the bridge had been repaired. The author expresses the opinion 

that the business interruption loss would nevertheless be assessed on the basis of 

turnover that would have applied if the access bridge had not been damaged for such 

time as the damage to the hotel on its own would have affected the trading of the 

business: see para 35 at p 28 and Case Study IV at p 50. 
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276. In the most recent, tenth edition of Riley on Business Interruption Insurance 

(2016) at para 15.21, reference is made to the approach adopted by the UK market 

in settling claims for business interruption following floods in Cockermouth in 

Cumbria in November 2009. The flooding was such that all the shops on Main Street 

were flooded to a depth of many feet and, after the water subsided, the street 

effectively became a building site for the next six months. If the trends clause had 

been treated as requiring an adjustment to be made to reflect what the turnover of 

each individual shop would have been but for the damage to that particular shop, the 

insurance recovery would have been substantially reduced on the basis that the 

business would have suffered a severe downturn in any event by reason of the wide 

area damage that affected other businesses. That was not, however, the approach 

taken by the market. Instead, claims were met up to the level that would have applied 

had the damage been restricted solely to the insured premises. 

277. The tenth edition of Riley (written by Mr Harry Roberts, an experienced loss 

adjuster) also discusses the decision in the Orient-Express case, which we review 

below, and doubts “whether it is actually a satisfactory outcome for either insurers 

or policyholders.” It is also said that the Orient-Express case “has served to highlight 

a potential difference between the wording of the policy and the original intention 

of insurers” and that the conclusion reached leads to “a potentially counter-intuitive 

result which is not likely to leave the insurance industry in a good light” (see pp 407-

408). 

US case law 

278. Our interpretation of the trends clauses is also consistent with the approach 

of the US courts. In US policy wordings it appears that the counterfactual is 

generally expressed in terms of what would have happened “had no loss occurred”. 

Where the underlying cause of the loss is a hurricane, it has been held that this 

requires the assumption to be made that the hurricane would not have occurred. 

Thus, in Catlin Syndicate Ltd v Imperial Palace of Mississippi Inc, 600 F 3d 511 

(2010) the Fifth Circuit Court of Appeals had to decide how to determine loss under 

the business interruption provision of an insurance policy issued to the Imperial 

Palace casino in Mississippi. The casino was damaged by Hurricane Katrina which 

also caused damage to the surrounding area. When the casino re-opened, its revenue 

was much greater than before the hurricane as many nearby casinos remained closed 

and people who wanted to gamble had few choices. The casino argued that, in 

quantifying its business interruption loss, the requirement to consider what would 

have happened “had no loss occurred” meant assuming that no damage to the casino 

had occurred, but not that the hurricane had not occurred. This argument was 

rejected by the court (at pp 515-516) in the following terms: 
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“Imperial Palace asserts that Catlin asks us to interpret the 

business interruption provision in such a way that the phrase 

‘had no loss occurred’ morphs into ‘had no occurrence 

occurred’. Imperial Palace argues that instead, we should 

disentangle the loss from the occurrence and determine loss 

based on a hypothetical in which Hurricane Katrina hit 

Mississippi, damaged all of Imperial Palace’s competitors, but 

left Imperial Palace intact: the occurrence occurred, but the loss 

did not. While we agree with Imperial Palace that the loss is 

distinct from the occurrence - at least in theory - we also believe 

that the two are inextricably intertwined under the language of 

the business-interruption provision. Without language in the 

policy instructing us to do so, we decline to interpret the 

business-interruption provision in such a way that the loss 

caused by Hurricane Katrina can be distinguished from the 

occurrence of Hurricane Katrina itself.” 

279. To similar effect is the decision of the Fourth Circuit Court of Appeals in 

Prudential LMI Commercial Ins Co v Colleton Enterprises Inc 976 F 2d 727 (1992) 

which concerned damage to a motel in South Carolina caused by Hurricane Hugo. 

280. The US cases illustrate that the suggested construction avoids the problem of 

what have been termed “windfall profits”. In both the Catlin case and the Prudential 

case the argument of the insured was that the loss should be adjusted by comparing 

the actual results of the business with what they would have been if there had been 

no damage to the casino/motel, but the hurricane had nevertheless occurred causing 

all the other damage that was in fact caused to the surrounding area. Adopting this 

basis of adjustment would have put the casino/motel in a position to claim increased 

“windfall” profits as a result of being the only undamaged casino/motel in the area. 

An example 

281. A further consequence of our interpretation of the insuring clauses is that, in 

calculating the amount which the insurer is liable to pay, the calculation must be 

confined to those activities of the business which were interrupted by the operation 

of the insured peril. Where a discrete part of the business was not interrupted by the 

insured peril, the relevant comparison is therefore between the actual turnover and 

the adjusted standard turnover only of the interrupted activities. 

282. To illustrate how this works in practice, we can take an example of a 

fashionwear business insured under the Arch wording which has a shop but also 

makes sales through a website. The effect of regulation 5(1) of the 26 March 

Regulations was to compel such a business to close its shop to customers but to 
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allow it to carry on the part of its business which involved selling through its 

website. We may suppose that demand for fashionwear and hence turnover from 

orders placed though the website nevertheless fell as a result of the national 

lockdown. As discussed earlier (at para 141 above), we consider that in such a 

situation the policy covers the interruption of the business caused by the prevention 

of access to the shop premises even though it does not cover any effects of COVID-

19 and the Government restrictions on business transacted through the website. 

283. In assessing the amount which the insurer is liable to pay, the first step is to 

identify which activities of the business were interrupted by the insured peril. In this 

example, the business activity interrupted by the operation of the peril insured under 

the prevention of access clause was opening the shop to customers. On the other 

hand, selling through the website was not interrupted by the occurrence of the 

insured peril. 

284. The next step is, for those activities interrupted by the insured peril, to 

identify the income actually earned from those activities during the period of 

interruption. This amount is then compared with the standard turnover, adjusted to 

reflect any trends or circumstances which affected those activities before the 

occurrence of the insured peril or which would have affected them had the insured 

peril not occurred. As discussed, for this purpose the trends or circumstances for 

which adjustments should be made do not include trends or circumstances arising 

out of the same underlying or originating cause as the insured peril, namely the 

COVID-19 pandemic. In the same way, the aim of the adjustments is to arrive at 

figures which represent, as near as possible, the results that would have been 

achieved during the relevant period but for the prevention of access to the premises 

due to Government actions due to an emergency likely to endanger life and any 

consequences of the COVID-19 pandemic which affected the relevant part of the 

business concurrently with the insured peril. 

285. In the example given, this requires adjusting the turnover from sales in the 

shop during the equivalent period in the previous year only to reflect trends or 

circumstances unrelated to the COVID-19 pandemic. The insurer will be liable to 

indemnify the policyholder for loss calculated by reference to the difference between 

the adjusted figure and the actual turnover from such sales during the period of 

interruption (which, as the shop was closed, would be nil). 

286. The result will be that the amount recoverable by the policyholder will not be 

reduced if, had the shop not been compelled to close, its turnover would have been 

lower in any event as a result of other consequences of the pandemic. Nor will it be 

increased if, had the shop been allowed to remain open in circumstances where all 

its competitors were forced to close, its turnover would have been higher. At the 
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same time the policyholder will not be able to recover any loss caused by a fall in 

website orders as such loss is not covered. 

Conclusion 

287. For the reasons given, we consider that the trends clauses in issue on these 

appeals should be construed so that the standard turnover or gross profit derived 

from previous trading is adjusted only to reflect circumstances which are 

unconnected with the insured peril and not circumstances which are inextricably 

linked with the insured peril in the sense that they have the same underlying or 

originating cause. Such an approach ensures that the trends clause is construed 

consistently with the insuring clause, and not so as to take away cover prima facie 

provided by that clause. 

288. We therefore reach a similar conclusion to the court below, by a slightly 

different route. We consider, as they did, that the trends clauses do not require losses 

to be adjusted on the basis that, if the insured peril had not occurred, the results of 

the business would still have been affected by other consequences of the COVID-

19 pandemic. 

IX Pre-trigger losses 

289. In one respect, however, the court below did not carry through the logical 

implications of this analysis. As recorded in Declaration 11.4(c) and (d) of its order, 

the court held that: 

“If there was a measurable downturn in the turnover of a 

business due to COVID-19 before the insured peril was 

triggered, then it is in principle appropriate … for the 

counterfactual to take into account the continuation of that 

measurable downturn and/or increase in expenses as a trend or 

circumstance (under a trends clause or similar) in calculating 

the indemnity payable in respect of the period during which the 

insured peril was triggered and remained operative.” 

This was subject to qualifications that: 

i) “the downturn will only apply to the extent that as a matter of fact the 

downturn would have continued during the indemnity period if the insured 

peril had not been triggered”; and 
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ii) “[a]ny such continuation must be at no more than the level at which it 

had previously occurred.” 

290. The significance of this point depends upon the extent to which there was “a 

measurable downturn in the turnover of a business due to COVID-19 before the 

insured peril was triggered.” It may be illustrated by an example of a claim under 

the Arch wording by the owner of a pub to which access was prevented when the 

Prime Minister announced the closure of various businesses, which included pubs, 

on the evening of 20 March and the 21 March Regulations then required these 

businesses to close. Suppose that, as a result of public concern about contracting 

COVID-19 and the advice given by the UK Government before 20 March 2020, the 

turnover of the pub in the week ending on 20 March was only 70% of its turnover 

in the equivalent week of the previous year. On the approach accepted by the court 

below, in estimating what the turnover of the business would have been during the 

indemnity period had the insured peril not occurred, account should be taken of this 

downturn. Assuming that the downturn would have continued during the indemnity 

period if access to the pub had not been prevented, the standard turnover used to 

calculate the loss should be adjusted downwards under the trends clause to 70% of 

what it would otherwise have been. It is this adjusted figure which should then be 

compared with the actual turnover of the business while the pub was closed in 

assessing the sum payable under the policy. 

291. The FCA and the Hiscox Interveners appeal against the court’s decision on 

this point, arguing that it is inconsistent with the court’s own conclusion (discussed 

earlier and recorded in Declaration 11.2 of its order) that “the correct counterfactual 

when calculating an indemnity is to assume that once cover under the policy is 

triggered none of the elements of the insured peril were present” - which in the case 

of the Arch prevention of access clause, for example, means assuming no prevention 

of access, no Government action and no emergency. 

292. Arch and the other insurers argue that making a downwards adjustment under 

the trends clause to reflect the results of the business before cover was triggered does 

not involve assuming that the emergency caused by COVID-19 or Government 

action taken in response to the emergency would have caused a reduction in turnover 

after access to the premises was prevented. It merely involves taking account of a 

measurable downwards trend in turnover which existed before cover was triggered 

and which therefore was not caused by the operation of the insured peril. Counsel 

for Arch submit that the effect of the FCA’s argument is to compensate the 

policyholder for uninsured loss which began before the insured peril operated and 

which would have continued during the indemnity period. 

293. The court below accepted this submission and also held (at para 351 of the 

judgment) that any downturn in turnover before the date(s) when businesses closed 
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pursuant to Government actions or advice was a trend or circumstance which 

affected the business before the occurrence of the insured peril for which an 

adjustment was required by the express words of the Arch trends provision (quoted 

at para 258 above). 

294. We cannot agree that such a downturn in turnover is a trend or circumstance 

for which an adjustment is permitted let alone required by the Arch trends clause (or 

any of the other trends clauses in issue on the present appeals). As we have 

interpreted the trends clauses, the trends or circumstances for which adjustments 

may be made do not include trends or circumstances caused by the insured peril (or 

its underlying or originating cause). Furthermore, the aim of any adjustment is to 

seek to ensure that the adjusted figures will represent as nearly as possible the results 

which would have been achieved during the indemnity period had the insured peril 

(and its underlying or originating cause) not occurred. 

295. Contrary to the insurers’ submissions, making a downwards adjustment to 

reflect the effects on the business of the COVID-19 pandemic before cover was 

triggered plainly does involve assuming that those effects would have continued 

after the occurrence of the insured peril. It involves assuming that, even if there had 

been no prevention of access, turnover during the indemnity period would have been 

reduced as a result of other effects of the emergency. The fact that those effects were 

being felt before cover was triggered makes no difference in this regard. Nor is it 

correct that, as counsel for Arch submit, leaving such effects out of account in 

calculating the indemnity amounts to compensating the policyholder for uninsured 

loss which began before the insured peril operated. On the contrary, to reduce the 

indemnity to reflect a downturn caused by other effects of the pandemic, whenever 

they began, would be to refuse to indemnify the policyholder for loss proximately 

caused by the insured peril on the basis that the loss was also proximately caused by 

uninsured (but non-excluded) perils with the same originating cause. As discussed 

earlier, that is not permissible. 

296. Accordingly, we consider that the court below was wrong to hold that the 

indemnity for business interruption loss sustained after cover was triggered should 

be reduced to reflect a downturn in the turnover of the business due to COVID-19 

which would have continued even if cover had not been triggered by the insured 

peril. The court had correctly concluded that losses should be assessed on the 

assumption that there was no COVID-19 pandemic. Consistently with that 

conclusion, the court should have held that, in calculating loss, the assumption 

should be made that pre-trigger losses caused by the pandemic would not have 

continued during the operation of the insured peril. 
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X The Orient-Express case 

297. Orient-Express Hotels Ltd v Assicurazioni Generali SpA [2010] EWHC 1186 

(Comm); [2010] Lloyd’s Rep IR 531 concerned a claim for business interruption 

loss arising from damage to a hotel in central New Orleans from wind and water as 

a result of Hurricanes Katrina and Rita in the autumn of 2005. The insurance policy, 

which was governed by English law, provided cover against physical damage to the 

property on an all risks basis. It also provided cover for loss due to interruption or 

interference with the business “directly arising from Damage”. The trends clause 

was in similar terms to those in the present case and provided that the adjusted 

figures “shall represent as nearly as may be reasonably practicable the results which 

but for the Damage would have been obtained during the relative period after the 

Damage”. The term “Damage” was defined in the policy to mean “direct physical 

loss destruction or damage” to the hotel. 

298. As a result of the damage to the hotel it was closed throughout September 

and October 2005. The surrounding area of New Orleans was also devastated by the 

hurricanes and there was a mandatory evacuation of the city. The city was only re-

opened at the end of September and the beginning of October 2005. The hotel re-

opened on 1 November 2005, although not yet fully repaired. Its business was 

severely affected both by the physical damage to the hotel and by the general impact 

of the hurricanes on the city. A dispute arose about the amounts which the insured 

(“OEH”) was entitled to recover which the parties agreed to submit to arbitration in 

London. A central issue was whether OEH could recover business interruption 

losses which resulted not only from the physical damage to the hotel but also from 

the wider damage to the city. 

299. Before the arbitrators the insurer submitted that OEH could only recover loss 

that it would not have suffered but for the physical damage to the hotel and not loss 

of business which the hotel would have suffered even if it had not been damaged at 

all (because of the effects of the hurricanes on the city). The arbitrators accepted the 

insurer’s case, observing that counsel for OEH “did not, in the view of the tribunal, 

ever supply a convincing answer to this submission”. The tribunal held that the 

language of the policy: 

“… requires OEH to establish that the cause of the loss claimed 

is the Damage to the Hotel. It is not necessary or relevant for 

this purpose to go behind the Damage and consider whether the 

event which caused the Damage also caused damage to other 

property in the City: the fact that there was other damage which 

resulted from the same cause does not bring the consequences 

of such damage within the scope of the cover.” 
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300. The tribunal also rejected an argument based on concurrent causation, stating 

that: 

“… the language of the Trends clause is, the Tribunal thinks, 

conclusive. This clause specifically requires the business 

interruption loss to be assessed by reference to the results 

which ‘but for the Damage’ (ie the damage to the Hotel) would 

have obtained during the relevant period. It is accordingly 

irrelevant whether there was a concurrent cause of any such 

losses.” 

301. OEH obtained permission to appeal under section 69 of the Arbitration Act 

1996 on two questions of law: 

“(1) Whether on its true construction, the policy provides 

cover in respect of loss which was concurrently caused by: (i) 

physical damage to the property; and (ii) damage to or 

consequent loss of attraction of the surrounding area; 

(2) Whether on the true construction of the policy, the same 

event(s) which cause the damage to the insured property which 

gives rise to the business interruption loss are also capable of 

being or giving rise to ‘special circumstances’ for the purposes 

of allowing an adjustment of the same business interruption 

loss within the scope of the ‘Trends clause’.” 

302. On the appeal OEH were represented by different counsel who, in relation to 

question (1), argued that on the correct interpretation of the insuring clause the “but 

for” causation test should not be applied because this was one of those “very 

occasional” cases where “fairness and reasonableness require a relaxation in the 

standard” (para 24). This had not been argued before the arbitrators. The court 

recognised that there was “considerable force” in the argument (para 33), but pointed 

out that what “fairness and reasonableness” require “is very much a matter for the 

tribunal of fact, rather than for this court on an appeal limited to questions of law” 

(para 36). The court also observed that the issue was one on which no findings had 

been made by the arbitral tribunal since the argument was not put to it (para 37). In 

any event, the court concluded that it had “not been established that the tribunal 

erred in law in adopting the ‘but for’ approach to causation which they did” (para 

40). 

303. In relation to question (2) and the proper interpretation of the trends clause, 

the court rejected all of the nine arguments made on behalf of OEH and agreed with 
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the conclusion reached by the tribunal. The court concluded as follows (at paras 57-

58): 

“57. I agree with the tribunal that the clause is concerned 

only with the damage, not with the causes of the damage. What 

is covered are business interruption losses caused by damage, 

not business interruption losses caused by damage or ‘other 

damage which resulted from the same cause’. Nowhere in the 

Trends clause does it state that ‘variations or special 

circumstances affecting the Business either before or after the 

Damage or which would have affected the Business had the 

Damage not occurred’ has to be something completely 

unconnected with the damage in the sense that it had an 

independent cause to the cause of the damage. The assumption 

required to be made under the Trends clause is ‘had the 

Damage not occurred’; not ‘had the Damage and whatever 

event caused the Damage not occurred’. 

58. I agree with Generali that OEH’s construction 

effectively requires words to be read into the clause or for it to 

be re-drafted. Further, such a re-drafting of the Trends Clause, 

which would allow OEH to recover for the loss in gross 

operating profit suffered as a result of the occurrence of the 

insured event (ie the hurricanes) as opposed to the loss suffered 

as a result of the damage to the hotel, is inconsistent with the 

causation requirement of the main insuring clause which OEH 

accepts requires proof that the losses claimed were caused by 

damage to the hotel.” 

304. There are a number of general observations to be made about the Orient-

Express decision. 

305. First, as with all cases, the decision and reasoning of both the arbitral tribunal 

and the court was framed by the arguments advanced by the parties. On these appeals 

we have had the benefit of far more detailed and wide-ranging argument than at the 

arbitration hearing or on the one-day arbitration appeal in the Orient-Express case. 

306. Second, the context of the decision was an appeal under section 69 of the 

Arbitration Act 1996, which is limited to questions of law “arising out of an award”. 

As illustrated by the argument raised on the appeal as to what “fairness and 

reasonableness” requires, this limits the permissible scope of argument. 
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307. Third, unusually for an appeal under the Arbitration Act 1996, the court gave 

permission for a further appeal to the Court of Appeal and granted the requisite 

certificate that the appeal raised a point of law of general importance. The court 

thereby recognised that OEH’s case on causation was well arguable and indeed had 

a real prospect of success. In the event the case settled before an appeal was heard. 

308. In the present case the court below considered that the Orient-Express 

decision was distinguishable but, if necessary, would have reached the conclusion 

that it was wrongly decided and would have declined to follow it. For reasons 

already given in addressing the causation and trends clauses issues, on mature and 

considered reflection we also consider that it was wrongly decided and conclude that 

it should be overruled. 

309. The main error occurred at the first stage of the analysis when considering 

causation under the insuring clause. Applying the analysis set out earlier under the 

heading “Causation”, business interruption loss which arose because both (a) the 

hotel was damaged and also (b) the surrounding area and other parts of the city were 

damaged by the hurricanes had two concurrent causes, each of which was by itself 

sufficient to cause the relevant business interruption but neither of which satisfied 

the “but for” test because of the existence of the other. In such a case when both the 

insured peril and the uninsured peril which operates concurrently with it arise from 

the same underlying fortuity (the hurricanes), then provided that damage 

proximately caused by the uninsured peril (ie in the Orient-Express case, damage to 

the rest of the city) is not excluded, loss resulting from both causes operating 

concurrently is covered. In the Orient-Express case the tribunal and the court were 

therefore wrong to hold that the business interruption loss was not covered by the 

insuring clause to the extent that it did not satisfy the “but for” test. 

310. If the tribunal or the court had held that the loss concurrently caused by both 

the damage to the hotel and the damage to other parts of the city was covered by the 

insuring clause, that would have fundamentally affected the approach to the 

interpretation of the trends clause. In any event, for the reasons set out above under 

the heading “The trends clauses”, we consider that the correct approach in the 

Orient-Express case would have been to construe the trends clause so as to exclude 

from the assessment of what would have happened if the damage had not occurred 

circumstances which had the same underlying or originating cause as the damage, 

namely the hurricanes. 

311. In reaching a different conclusion now to that which we both reached over 

ten years ago we would refer to what Justice Jackson said in McGrath v Kristensen, 

340 US 162, 177-8 (1950), concurring in a decision which contradicted an opinion 

he had given when Attorney General: 
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“Precedent, however, is not lacking for ways by which a judge 

may recede from a prior opinion that has proven untenable and 

perhaps misled others. See Chief Justice Taney, License Cases, 

5 How 504, recanting views he had pressed upon the Court as 

Attorney General of Maryland in Brown v Maryland, 12 Wheat 

419. Baron Bramwell extricated himself from a somewhat 

similar embarrassment by saying, ‘The matter does not appear 

to me now as it appears to have appeared to me then.’ Andrew 

v Styrap, 26 LTR (NS) 704, 706. And Mr Justice Story, 

accounting for his contradiction of his own former opinion, 

quite properly put the matter: ‘My own error, however, can 

furnish no ground for its being adopted by this Court. ...’ United 

States v Gooding, 12 Wheat 460, 25 US 478. Perhaps Dr 

Johnson really went to the heart of the matter when he 

explained a blunder in his dictionary - ‘Ignorance, sir, 

ignorance.’ But an escape less self-depreciating was taken by 

Lord Westbury, who, it is said, rebuffed a barrister’s reliance 

upon an earlier opinion of his Lordship: ‘I can only say that I 

am amazed that a man of my intelligence should have been 

guilty of giving such an opinion.’ If there are other ways of 

gracefully and good naturedly surrendering former views to a 

better considered position, I invoke them all.” 

312. We likewise invoke whatever ways by which we may “gracefully and good 

naturedly” surrender “former views to a better considered position.” 

XI Conclusion 

313. Although we have accepted some of the insurers’ arguments on their appeals, 

in no case has that affected the outcome of the appeal. It follows that the insurers’ 

appeals are dismissed. We allow the FCA’s appeal on grounds 1 and 4, and on 

grounds 2 and 3 in the qualified terms set out in the judgment and in relation to those 

wordings where the appeal affects the outcome. We allow the Hiscox Interveners’ 

appeal on ground 1 and on grounds 2 and 3 in the qualified terms set out in the 

judgment. The parties are encouraged to agree appropriate declarations and orders 

to be made in the light of the judgment. 

LORD BRIGGS: (with whom Lord Hodge agrees) 

314. I have read in draft, with admiration, the joint judgment of Lord Hamblen 

and Lord Leggatt, with which Lord Reed agrees. I will refer to them as the majority. 

I agree with all the conclusions to which the majority have come. Subject to one 

major and one minor point, I also agree with their reasoning. The practical effect of 
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their analysis is that all of the insuring clauses which are in issue on the appeal to 

this court (not including those clauses where the issues appealed by the FCA are 

academic) will provide cover for business interruption caused by the COVID-19 

pandemic, and that the trends clauses will not cut it down in the calculation of the 

amounts payable. 

315. The contrary view, contended for by most of the insurers, was in the main 

that, either because of the narrow geographical limit of cover imposed by the radius 

limitations, or because of the express “but for” provision in most of the trends 

clauses, there was little or no effective cover for business interruption caused by the 

national response to COVID-19. This was not, of course, a disease which anyone 

could have had specifically in mind when the policies in issue were written and 

marketed. But it is clear from the use of the definition of a “Notifiable Disease” in 

most of the relevant clauses, and equivalent wording in the remainder, that COVID-

19 (when it appeared) fell squarely within the types of disease for which all the 

relevant disease and hybrid clauses provided cover: see in particular paras 51 to 53 

of the majority judgment. Thus it cannot be said that cover for business interruption 

attributable to the reaction to a disease like COVID-19 lay outside the purview of 

the policies in issue. 

316. The consequence therefore is that, on the insurers’ case, the cover apparently 

provided for business interruption caused by the effects of a national pandemic type 

of notifiable disease was in reality illusory, just when it might have been supposed 

to have been most needed by policyholders. That outcome seemed to me to be 

clearly contrary to the spirit and intent of the relevant provisions of the policies in 

issue. It therefore comes as no surprise to me that all the judges who have considered 

these issues have been unanimous in rejecting that outcome, albeit that this court has 

done so, rightly in my view, more comprehensively than did the court below. This 

is not to mis-use the dubious benefit of hindsight when applying an insuring clause 

to events which could not have been contemplated by the parties at the time of their 

bargain. As the majority show, there were a number of well-known notifiable 

diseases (such as cholera, plague, typhus, yellow fever and SARS) to which the 

relevant clauses clearly applied, all of which were capable of spreading rapidly and 

widely, so as potentially to cause a threat to health on a national scale, and to threaten 

a national reaction by the responsible authorities, leading to business disruption on 

a national scale. 

317. The major point on which, left alone, I would have reached the same 

conclusion as the majority but by a different route concerns the construction of what 

I shall label the “radius limitations”, both in the disease clauses and in the hybrid 

clauses. By that I mean the provisions which delimit cover for the effects of a 

notifiable disease (in this case COVID-19) by reference to its incidence within a 

circle defined by a 25 mile or 1 mile radius from the insured premises (“the radius”). 

The insurers’ case was that (i) the radius limitations meant that only occurrences of 
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COVID-19 within the radius were within the insured peril and (ii) that the 

application of a “but for” causation test to identify the loss for which compensation 

was payable would be bound to produce a nil return, because the national response 

to the pandemic would have been exactly the same even if there had been no 

outbreak within the radius. 

318. The preferred response of the judges in the court below was to treat the radius 

limitation not as defining the insured peril, which they identified as the COVID-19 

pandemic (at least within the whole of the UK), but as a condition for cover which 

required the disease first to have spread within the radius. In the rare cases where 

there was no such spread (probably confined to insured premises in the Isles of Scilly 

and possibly parts of the Western Isles of Scotland), there would be no cover at all 

even if those premises suffered serious business interruption because of national 

restrictions on movement. In relation to the overwhelming majority of premises the 

radius limitation would merely define the date from which business interruption 

could constitute the basis for a claim. But the court below adopted as a fall-back 

analysis the identification of every case of COVID-19 as a separate insured peril, 

each just as causative of the national reaction, and leading thereby to consequential 

business interruption, as any other. 

319. In this court the majority have rejected the primary analysis of the court 

below, but in substance accepted and applied the alternative. They have, in effect, 

rescued the policyholders from the at first sight sombre consequences of a narrow 

definition of the insured peril by a principled application of the doctrine of 

concurrent cause, where (in settled insurance law) the existence of one or more 

concurrent causes of loss, other than the insured peril itself, does not prevent cover 

provided that the concurrent causes are not themselves expressly excluded. 

Encouraged by the court below they have done so, rightly in my view, by overruling 

the only reported case on comparable facts, namely the Orient-Express case. What 

is striking about the present case is that each and every separate case of COVID-19 

is identified as an equally operative concurrent cause of the national response to the 

pandemic, so that the typical number of concurrent causes in the authorities, say two 

or three, is increased by orders of magnitude to something approaching, or even 

exceeding, a million. But there is no reason why the essential logic of concurrent 

cause cannot be scaled up in that way. 

320. That is not to say that the majority have insulated policyholders from the 

unfortunate consequences of a bad bargain (properly construed) by the healing balm 

of purely legal rules of causation. On the contrary, and again rightly in my view, the 

majority ground their treatment of concurrent causation firmly within the process of 

construction. The question whether particular consequential harm to a policyholder 

is subject to indemnity is as much a part of the process of interpreting their bargain 

as is the identification of the insured peril. It is therefore a quite distinct process 

from, for example, applying the law about causation and remoteness of loss for the 
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purpose of identifying the harm liable to be made good by tortfeasors to their 

victims. In terms intelligible to non-lawyers, the question is: for what loss have the 

parties agreed that the insurers should compensate the policyholders as the result of 

the occurrence of the insured peril? Both the insured peril and the covered loss lie 

at the very heart of the contract of insurance, and the process of construction requires 

that they be addressed together. 

321. Left to myself I would not have departed from the adoption of both these two 

alternatives by the court below save that, since they both lead to the same 

conclusion, it is not necessary to prefer one over the other. As already noted, the 

underlying driver for some workable analysis is the need to avoid a conclusion that, 

as the insurers contend, clauses with radius limitations are a completely illusory 

form of cover for a pandemic type of disease falling clearly within the covered class. 

I recognise the force of the linguistic analysis by the majority which leads them to 

reject, as outwith the insured peril, any occurrence of COVID-19 outside the 

specified radius. I accept that the use of “occurrence” and similar words may lend 

some weight to a conclusion that every individual case, rather than the outbreak of 

the disease as a whole, is a separate insured peril. I acknowledge that the recognition 

of a million concurrent causes of equal potency is consistent with established 

authority, although an extension of it into new territory. 

322. My main reasons for thinking that the alternative construction, which treats 

COVID-19 as a whole as falling within the insured perils once it spreads within the 

specified radius, is as persuasive as that of the majority, are as follows. First, 

construction requires the court to put itself into the mind of the reasonably informed 

reader of the contract in issue, so as to understand what that hypothetical person 

(rather than an insurance lawyer) would think that the parties meant by the words 

which they have used, in the relevant context. To my mind, that person would ask: 

do clauses with the radius limitations provide cover for the adverse business 

consequences of a national reaction to a national pandemic disease? They would 

likely answer yes or no. But I am less confident that they would answer: No, there 

is cover only for the consequences of individual cases within the radius, but since 

they are each as causally potent as any other case or cases, cover is in practice 

provided for the national consequences of a national outbreak, because of the law 

about non-excluded concurrent cause. They might find it as easy to conclude that 

the parties meant that cover for the national disease was there, provided it reached, 

spread, encroached or extended (call it what you will) within the radius. 

323. Secondly, I would not be confident that the hypothetical reader would 

necessarily attribute the case by case specificity to the word “occurrence” or its 

synonyms given to it by the majority. Depending upon context, the word 

“occurrence” can properly be applied to happenings which do not take place at a 

single specified time, in a particular way and at a particular location. Thus a 

hurricane, a storm or a flood may properly be described as an occurrence even 
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though each may take place over a substantial period of time, and over an area which 

changes over time. It is not in my view an inappropriate word to use about a 

pandemic disease as a whole, although I accept that it may be a pointer of some 

weight to an individual case analysis. 

324. Thirdly, the reasoning adopted by the majority might be regarded by the 

hypothetical reader as somewhat circuitous. Its end product is, as already noted, that 

cover is effectively provided for business interruption caused by a national reaction 

to a national pandemic, provided that it extends within the radius. If so, the reader 

might ask, why not interpret it as doing so directly? An illustration of the length of 

that journey may be provided by reading the majority judgment, but stopping at para 

95. At that point in the analysis, the reader might think that the policyholders with 

radius-limited disease clauses had lost. 

325. None of this means that I consider that the analysis of the majority is not a 

readily available construction of clauses which contain a radius limitation. If it were 

the only means of giving those clauses real rather than illusory cover for diseases of 

a type which they clearly comprehend, then I would agree with the majority without 

qualification. It is often said that there can only ever be one “true” construction of 

any contractual provision. Where different constructions produce different results it 

may well be necessary to choose between them. But where, as here, the practical 

outcome is the same, there is to my mind no such necessity. 

326. I can deal with my one minor point of departure from the majority very 

briefly. It is that I would be cautious about treating the cases about defence costs 

(dealt with by the majority at paras 186 to 188) as of any general application outside 

their specific field. In my view, and notwithstanding that they can be viewed as 

consistent with a concurrent cause analysis, cases about insurance cover for costs 

are better regarded as sui generis. 
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APPENDIX 1 

1. The Prime Minister’s statement of 16 March 2020 included the following: 

“Last week we asked everyone to stay at home if you had one 

of two key symptoms: a high temperature or a new and 

continuous cough. Today, we need to go further, because 

according to SAGE it looks as though we’re now approaching 

the fast growth part of the upward curve. And without drastic 

action, cases could double every five or six days. 

So, first, we need to ask you to ensure that if you or anyone in 

your household has one of those two symptoms, then you 

should stay at home for 14 days. That means that if possible 

you should not go out even to buy food or essentials, other than 

for exercise, and in that case at a safe distance from others. If 

necessary, you should ask for help from others for your daily 

necessities. And if that is not possible, then you should do what 

you can to limit your social contact when you leave the house 

to get supplies. And even if you don’t have symptoms and if no 

one in your household has symptoms, there is more that we 

need you to do now. 

So, second, now is the time for everyone to stop non-essential 

contact with others and to stop all unnecessary travel. We need 

people to start working from home where they possibly can. 

And you should avoid pubs, clubs, theatres and other such 

social venues. It goes without saying, we should all only use 

the NHS when we really need to. And please go online rather 

than ringing NHS 111. Now, this advice about avoiding all 

unnecessary social contact, is particularly important for people 

over 70, for pregnant women and for those with some health 

conditions … 

So third, in a few days’ time - by this coming weekend - it will 

be necessary to go further and to ensure that those with the most 

serious health conditions are largely shielded from social 

contact for around 12 weeks … 

And it’s now clear that the peak of the epidemic is coming 

faster in some parts of the country than in others. And it looks 
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as though London is now a few weeks ahead. So, to relieve the 

pressure on the London health system and to slow the spread in 

London, it’s important that Londoners now pay special 

attention to what we are saying about avoiding non-essential 

contact, and to take particularly seriously the advice about 

working from home, and avoiding confined spaces such as 

pubs and restaurants. 

Lastly, it remains true as we have said in the last few weeks 

that risks of transmission of the disease at mass gatherings such 

as sporting events are relatively low. But obviously, logically 

as we advise against unnecessary social contact of all kinds, it 

is right that we should extend this advice to mass gatherings as 

well. And so we’ve also got to ensure that we have the critical 

workers we need, that might otherwise be deployed at those 

gatherings, to deal with this emergency. So from tomorrow, we 

will no longer be supporting mass gatherings with emergency 

workers in the way that we normally do. So mass gatherings, 

we are now moving emphatically away from.” 

2. The Prime Minister’s statement of 18 March 2020 included the following: 

“I want to repeat that everyone - everyone - must follow the 

advice to protect themselves and their families, but also - more 

importantly - to protect the wider public. So stay at home for 

seven days if you think you have the symptoms. Remember the 

two key symptoms are high temperature, a continuous new 

cough. 

Whole household to stay at home for 14 days if one member in 

that household thinks he/she has the symptoms. Avoid all 

unnecessary gatherings - pubs, clubs, bars, restaurants, theatres 

and so on and work from home if you can. Wash your hands. 

… 

And we come today to the key issue of schools where we have 

been consistently advised that there is an important trade off. 

… 

So looking at the curve of the disease and looking at where we 

are now - we think now that we must apply downward pressure, 
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further downward pressure on that upward curve by closing the 

schools. 

So I can announce today and Gavin Williamson making 

statement now in House of Commons that after schools shut 

their gates from Friday afternoon, they will remain closed for 

most pupils - for the vast majority of pupils - until further 

notice. I will explain what I mean by the vast majority of pupils. 

The objective is to slow the spread of the virus and we judge it 

is the right moment to do that. 

But of course, as I’ve always said, we also need to keep the 

NHS going and to treat the number of rising cases. So we need 

health workers who are also parents to continue to go to work. 

And we need other critical workers with children to keep doing 

their jobs too - from police officers who are keeping us safe to 

the supermarket delivery drivers, social care workers who look 

after the elderly and who are so vital. We will be setting out 

more details shortly about who we mean in these groups. 

So we therefore need schools to make provision for the children 

of these key workers who would otherwise be forced to stay 

home. And they will also need to look after the most vulnerable 

children. 

This will mean there will of course be are far fewer children in 

schools and that will help us to slow the spread of the disease. 

… 

So we are simultaneously asking nurseries and private schools 

to do the same, and we are providing financial support where it 

is needed. …” 

3. The Prime Minister’s statement of 20 March 2020 included the following: 

“… I want to thank everyone for following the guidance we 

issued on Monday: 
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To stay at home for seven days if you think you have the 

symptoms, for 14 days if anyone in your household has 

either of the symptoms - a new continuous cough or a 

high temperature. 

To avoid pubs bars, clubs and restaurants. 

To work from home if at all possible. 

Keep washing your hands … 

… I am confident that, in time, the UK economy is going to 

bounce back. 

Of course it is. 

But I must be absolutely clear with you: the speed of that 

eventual recovery depends entirely on our ability, our 

collective ability, to get on top of the virus now. 

And that means we have to take the next steps, on scientific 

advice and following our plan, we are strengthening the 

measures announced on Monday which you will remember. 

And of course people have already made a huge effort to 

comply with those measures for avoiding unnecessary social 

contact. 

But we need now to push down further on that curve of 

transmission between us. 

And so following agreement between all the formations of the 

United Kingdom, all the devolved administrations, we are 

collectively telling, telling cafes, pubs, bars, restaurants to 

close tonight as soon as they reasonably can, and not to open 

tomorrow. 
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Though to be clear, they can continue to provide take-out 

services. 

We’re also telling nightclubs, theatres, cinemas, gyms and 

leisure centres to close on the same timescale. 

Now, these are places where people come together, and indeed 

the whole purpose of these businesses is to bring people 

together. But the sad things [sic] is that today for now, at least 

physically, we need to keep people apart. 

And I want to stress that we will review the situation each 

month, to see if we can relax any of these measures. 

And listening to what I have just said, some people may of 

course be tempted to go out tonight. But please don’t. You may 

think you are invincible, but there is no guarantee you will get 

mild symptoms, and you can still be a carrier of the disease and 

pass it on to others. So that’s why, as far as possible, we want 

you to stay at home, that’s how we can protect our NHS and 

save lives.” 

4. Regulation 2 of the 21 March Regulations provided as follows: 

“Requirement to close premises and businesses during the 

emergency 

2(1) A person who is responsible for carrying on a business 

which is listed in Part 1 of the Schedule must - 

(a) during the relevant period - 

(i) close any premises, or part of the 

premises, in which food or drink are sold for 

consumption on those premises, and 

(ii) cease selling food or drink for 

consumption on its premises; or 
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(b) if the business sells food or drink for 

consumption off the premises, cease selling food or 

drink for consumption on its premises during the 

relevant period. 

(2) For the purposes of paragraph (1)(a), food or drink sold 

by a hotel or other accommodation as part of room service is 

not to be treated as being sold for consumption on its premises. 

(3) For the purposes of paragraph (1)(a)(ii) and (b), an area 

adjacent to the premises of the business where seating is made 

available for customers of the business (whether or not by the 

business) to be treated as part of the premises of that business. 

(4) A person responsible for carrying on a business which 

is listed in Part 2 of the Schedule must cease to carry on that 

business during the relevant period. 

(5) If a business listed in the Schedule (‘business A’) forms 

part of a larger business (‘business B’), the person responsible 

for carrying on business B complies with the requirement in 

paragraph (1) if it closes down business A. 

(6) The Secretary of State must review the need for 

restrictions imposed by this regulation every 28 days, with the 

first review being carried out before the expiry of the period of 

28 days starting with the day after the day on which these 

Regulations are made. 

(7) As soon as the Secretary of State considers that the 

restrictions set out in this regulation are no longer necessary to 

prevent, protect against, control or provide a public health 

response to the incidence or spread of infection in England with 

the coronavirus, the Secretary of State must publish a direction 

terminating the relevant period. 

(8) A direction published under paragraph (7) may 

terminate the relevant period in relation to some of the 

businesses listed in the Schedule, or all businesses listed in the 

Schedule. 
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(9) For the purposes of this regulation - 

(a) ‘coronavirus’ means severe acute respiratory 

syndrome coronavirus 2 (SARS-CoV-2); 

(b) a ‘person responsible for carrying on a business’ 

includes the owner, proprietor, and manager of that 

business; 

(c) the ‘relevant period’ starts when these 

Regulations come into force and ends on the day 

specified in a direction published by the Secretary of 

State under paragraph (7).” 

5. The Prime Minister’s statement of 23 March 2020 included the following: 

“it’s vital to slow the spread of the disease ... And that’s why 

we have been asking people to stay at home during this 

pandemic. And though huge numbers are complying - and I 

thank you all - the time has now come for us all to do more. 

From this evening I must give the British people a very simple 

instruction - you must stay at home. Because the critical thing 

we must do is stop the disease spreading between households. 

That is why people will only be allowed to leave their home for 

the following very limited purposes: 

- shopping for basic necessities, as infrequently as 

possible; 

- one form of exercise a day - for example a run, 

walk, or cycle - alone or with members of your 

household; 

- any medical need, to provide care or to help a 

vulnerable person; and 

- travelling to and from work, but only where this 

is absolutely necessary and cannot be done from home. 
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That’s all - these are the only reasons you should leave your 

home. 

You should not be meeting friends. If your friends ask you to 

meet, you should say No. You should not be meeting family 

members who do not live in your home. You should not be 

going shopping except for essentials like food and medicine - 

and you should do this as little as you can. And use food 

delivery services where you can. If you don’t follow the rules 

the police will have the powers to enforce them, including 

through fines and dispersing gatherings. 

To ensure compliance with the Government’s instruction to 

stay at home, we will immediately: 

- close all shops selling non-essential goods, 

including clothing and electronic stores and other 

premises including libraries, playgrounds and outdoor 

gyms, and places of worship; 

- we will stop all gatherings of more than two 

people in public - excluding people you live with; 

- and we’ll stop all social events, including 

weddings, baptisms and other ceremonies, but 

excluding funerals. Parks will remain open for exercise 

but gatherings will be dispersed. 

No Prime Minister wants to enact measures like this. 

I know the damage that this disruption is doing and will do to 

people’s lives, to their businesses and to their jobs. 

And that’s why we have produced a huge and unprecedented 

programme of support both for workers and for business. 

And I can assure you that we will keep these restrictions under 

constant review. We will look again in three weeks, and relax 

them if the evidence shows we are able to.” 
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6. Regulations 4 and 5 of the 26 March Regulations provided as follows: 

“Requirement to close premises and businesses during the 

emergency 

4(1) A person responsible for carrying on a business which 

is listed in Part 1 of Schedule 2 must - 

(a) during the emergency period - 

(i) close any premises, or part of the 

premises, in which food or drink are sold for 

consumption on those premises, and 

(ii) cease selling food or drink for 

consumption on its premises; 

or 

(b) if the business sells food or drink for 

consumption off the premises, cease selling food or 

drink for consumption on its premises during the 

emergency period. 

(2) For the purposes of paragraph (1)(a), food or drink sold 

by a hotel or other accommodation as part of room service is 

not to be treated as being sold for consumption on its premises. 

(3) For the purposes of paragraph (1)(a)(ii) and (b), an area 

adjacent to the premises of the business where seating is made 

available for customers of the business (whether or not by the 

business) is to be treated as part of the premises of that 

business. 

(4) A person responsible for carrying on a business or 

providing a service which is listed in Part 2 of Schedule 2 must 

cease to carry on that business or to provide that service during 

the emergency period. 
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(5) Paragraph (4) does not prevent the use of - 

(a) premises used for the businesses or services 

listed in paragraphs 5, 6, 8, 9 or 10 of that Part to 

broadcast a performance to people outside the premises, 

whether over the internet or as part of a radio or 

television broadcast; 

(b) any suitable premises used for the businesses or 

services listed in that Schedule to host blood donation 

sessions. 

(6) If a business listed in Part 1 or 2 of Schedule 2 (‘business 

A’) forms part of a larger business (‘business B’), the person 

responsible for carrying on business B complies with the 

requirement in paragraph (1) if it closes down business A.” 

Further restrictions and closures during the emergency period 

“5(1) A person responsible for carrying on a business, not 

listed in Part 3 of Schedule 2, of offering goods for sale or for 

hire in a shop, or providing library services must, during the 

emergency period - 

(a) cease to carry on that business or provide that 

service except by making deliveries or otherwise 

providing services in response to orders received - 

(i) through a website, or otherwise by on-line 

communication, 

(ii) by telephone, including orders by text 

message, or 

(iii) by post; 
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(b) close any premises which are not required to 

carry out its business or provide its services as permitted 

by sub-paragraph (a); 

(c) cease to admit any person to its premises who is 

not required to carry on its business or provide its 

service as permitted by subparagraph (a). 

(2) Paragraph (1) does not apply to any business which 

provides hot or cold food for consumption off the premises. 

(3) Subject to paragraph (4), a person responsible for 

carrying on a business consisting of the provision of holiday 

accommodation, whether in a hotel, hostel, bed and breakfast 

accommodation, holiday apartment, home, cottage or 

bungalow, campsite, caravan park or boarding house, must 

cease to carry on that business during the emergency period. 

(4) A person referred to in paragraph (3) may continue to 

carry on their business and keep any premises used in that 

business open - 

(a) to provide accommodation for any person, who - 

(i) is unable to return to their main residence; 

(ii) uses that accommodation as their main 

residence; 

(iii) needs accommodation while moving 

house; 

(iv) needs accommodation to attend a funeral; 

(b) to provide accommodation or support services 

for the homeless, 

(c) to host blood donation sessions, or 
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(d) for any purpose requested by the Secretary of 

State, or a local authority. 

(5) A person who is responsible for a place of worship must 

ensure that, during the emergency period, the place of worship 

is closed, except for uses permitted in paragraph (6). 

(6) A place of worship may be used - 

(a) for funerals, 

(b) to broadcast an act of worship, whether over the 

internet or as part of a radio or television broadcast, or 

(c) to provide essential voluntary services or urgent 

public support services (including the provision of food 

banks or other support for the homeless or vulnerable 

people, blood donation sessions or support in an 

emergency). 

(7) A person who is responsible for a community centre 

must ensure that, during the emergency period, the community 

centre is closed except where it is used to provide essential 

voluntary activities or urgent public support services (including 

the provision of food banks or other support for the homeless 

or vulnerable people, blood donation sessions or support in an 

emergency). 

(8) A person who is responsible for a crematorium or burial 

ground must ensure that, during the emergency period, the 

crematorium is closed to members of the public, except for 

funerals or burials. 

(9) If a business referred to in paragraph (1) or (3) 

(‘business A’) forms part of a larger business (‘business B’), 

the person responsible for carrying on business B complies 

with the requirement in paragraph (1) or (3) to cease to carry 

on its business if it ceases to carry on business A.” 
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7. Schedule 2 to the 26 March Regulations stated as follows: 

“PART 1 

1. Restaurants, including restaurants and dining rooms in 

hotels or members’ clubs. 

2(1) Cafes, including workplace canteens (subject to sub-

paragraph (2)) but not including - 

(a) cafes or canteens at a hospital, care home or 

school; 

(b) canteens at a prison or an establishment intended 

for use for naval, military or air force purposes or for the 

purposes of the Department of the Secretary of State 

responsible for defence; 

(c) services providing food or drink to the homeless. 

(2) Workplace canteens may remain open where there is no 

practical alternative for staff at that workplace to obtain food. 

3. Bars, including bars in hotels or members’ clubs. 

4. Public houses. 

PART 2 

5. Cinemas. 

6. Theatres. 

7. Nightclubs. 

8. Bingo halls. 
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9. Concert halls. 

10. Museums and galleries. 

11. Casinos. 

12. Betting shops. 

13. Spas. 

14. Nail, beauty, hair salons and barbers. 

15. Massage parlours. 

16. Tattoo and piercing parlours. 

17. Skating rinks. 

18. Indoor fitness studios, gyms, swimming pools, bowling 

alleys, amusement arcades or soft play areas or other indoor 

leisure centres or facilities. 

19. Funfairs (whether outdoors or indoors). 

20. Playgrounds, sports courts and outdoor gyms. 

21. Outdoor markets (except for stalls selling food). 

22. Car showrooms. 

23. Auction Houses. 
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PART 3 

24. Food retailers, including food markets, supermarkets, 

convenience stores and corner shops. 

25. Off licenses and licensed shops selling alcohol 

(including breweries). 

26. Pharmacies (including non-dispensing pharmacies) and 

chemists. 

27. Newsagents. 

28. Homeware, building supplies and hardware stores. 

29. Petrol stations. 

30. Car repair and MOT services. 

31. Bicycle shops. 

32. Taxi or vehicle hire businesses. 

33. Banks, building societies, credit unions, short term loan 

providers and cash points. 

34. Post offices. 

35. Funeral directors. 

36. Laundrettes and dry cleaners. 

37. Dental services, opticians, audiology services, 

chiropody, chiropractors, osteopaths and other medical or 

health services, including services relating to mental health. 
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38. Veterinary surgeons and pet shops. 

39. Agricultural supplies shops. 

40. Storage and distribution facilities, including delivery 

drop off or collection points, where the facilities are in the 

premises of a business included in this Part. 

41. Car parks. 

42. Public toilets.” 
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	26. On the same day PHE issued a document called “Keeping away from other people: new rules to follow from 23 March 2020.” It stated that there were three “important new rules everyone must follow to stop coronavirus spreading”. These were (i) “you mu...
	27. On 24 March 2020, the UK Government issued guidance to providers of holiday accommodation to the effect that they should have taken steps to close for commercial use and should remain open only for limited prescribed purposes, for example to suppo...
	28. On 25 March 2020, the 2020 Act was enacted. The 2020 Act applies across the UK, although different provisions have come into force in different nations at different times. In broad terms the 2020 Act established emergency arrangements in relation ...
	29. On 26 March 2020, the Health Protection (Coronavirus, Restrictions) (England) Regulations 2020 (SI 2020/350) (“the 26 March Regulations”) were made by the Secretary of State for Health and Social Care exercising powers under the 1984 Act. Similar ...
	30. The 26 March Regulations revoked most of the 21 March Regulations and replaced them with new rules which imposed more extensive restrictions. Regulation 4(1) was in similar terms to regulation 2(1) of the 21 March Regulations and required the busi...
	31. Regulation 4(4) required businesses listed in Part 2 of Schedule 2 to close. These included all the businesses that had already been required to close by regulation 2(4) of the 21 March Regulations (see para 21 above) and a number of others, inclu...
	32. The full text of regulations 4 and 5 and of Schedule 2 to the 26 March Regulations is set out in Appendix 1.
	33. Regulation 6 introduced a prohibition against people leaving the place where they were living “without reasonable excuse”. (A non-exhaustive list of reasonable excuses was set out in regulation 6(2).) Regulation 7 prohibited gatherings in public p...
	34. Regulation 3 of the 26 March Regulations required the Secretary of State to review the need for the restrictions at least once every 21 days, with the first review being carried out by 16 April 2020. The 26 March Regulations, and the equivalent re...
	35. On 4 July 2020, the 26 March Regulations were revoked and replaced with more limited restrictions in the Health Protection (Coronavirus, Restrictions) (No 2) (England) Regulations 2020 (SI 2020/684) in England. Since then, there have been further ...
	36. For the purposes of the proceedings, the parties adopted the following categorisation of businesses:
	i) Category 1: businesses such as cafes and restaurants listed in Part 1 of Schedule 2 to the 26 March Regulations. These businesses were required by regulation 2(1) of the 21 March Regulations and regulation 4(1) of the 26 March Regulations to close ...
	ii) Category 2: businesses listed in Part 2 of Schedule 2 to the 26 March Regulations, such as cinemas, theatres, nightclubs, gyms and leisure centres. These businesses were required to close by regulation 4(4) of the 26 March Regulations (and some ha...
	iii) Category 3: businesses listed in Part 3 of Schedule 2 to the 26 March Regulations which were allowed to remain open, such as food retailers and pharmacies. This category was excluded from the scope of regulation 5(1) of the 26 March Regulations.
	iv) Category 4: businesses (other than those listed in Part 3 of Schedule 2 of the 26 March Regulations) offering goods for sale or for hire in a shop, or library services, which were required by regulation 5(1) not to admit any customers or users to ...
	v) Category 5: businesses not mentioned in the 21 March Regulations or the 26 March Regulations at all, including professional service firms such as accountants and lawyers, as well as construction and manufacturing businesses.
	vi) Category 6: businesses providing holiday accommodation, which were affected by regulation 5(3) of the 26 March Regulations.
	vii) Category 7: places of worship, which were affected by regulation 5(5) of the 26 March Regulations, together with nurseries and schools.

	37. The eight insurers who are parties to the Framework Agreement and to these proceedings are: (1) Arch Insurance (UK) Ltd (“Arch”); (2) Argenta Syndicate Management Ltd (“Argenta”); (3) Ecclesiastical Insurance Office Plc (“Ecclesiastical”); (4) His...
	38. The Framework Agreement took effect on 1 June 2020 and the FCA commenced these proceedings in the Commercial Court on 9 June 2020 by issuing a claim form asking the court to make declarations about the meaning and effect of the relevant policy wor...
	39. At a later case management conference Hiscox Action Group (“the Hiscox Interveners”) and the Hospitality Insurance Group Action were permitted to join the proceedings as interveners.
	40. There were 21 “lead” policies considered by the court below: one issued by Arch; one issued by Argenta; two issued by Ecclesiastical (“Ecclesiastical 1.1” and “Ecclesiastical 1.2”); four issued by Hiscox (“Hiscox 1”, “Hiscox 2”, “Hiscox 3” and “Hi...
	41. The trial took place remotely over eight days between 20 and 30 July 2020. As is permitted under the Test Case Scheme and given the importance of the issues raised, the case was heard by a court of two judges. They were Flaux LJ, a judge of the Co...
	42. The joint judgment of the court was given on 15 September 2020. It is a very thorough judgment running to 580 paragraphs. On 2 October 2020, the court gave all parties permission to appeal and also certified that the appeals were suitable for the ...
	43. It is a testament to the success of the Test Case Scheme procedure that it will have enabled the important legal issues raised in this case to be finally decided following a trial and an appeal to the Supreme Court in just over seven months. It is...
	44. To achieve this an immense amount of work has been done by the legal teams of all the parties to the proceedings. They have also conducted the proceedings in a co-operative and constructive manner. Despite the tight time frame, the quality of the ...
	45. At the trial the FCA was substantially successful in its claim. The main appeal is therefore that of the insurers. All the insurers apart from Ecclesiastical and Zurich appeal from the decision of the court below. In addition, the FCA appeals on f...
	46. We propose to address the issues raised on the appeals under the following headings:
	i) The disease clauses;
	ii) The prevention of access and hybrid clauses;
	iii) Causation;
	iv) The trends clauses;
	v) Pre-trigger losses;
	vi) The Orient-Express Hotels decision.
	Principles of contractual interpretation

	47. There is no doubt or dispute about the principles of English law that apply in interpreting the policies. They were most recently authoritatively discussed by this court in Wood v Capita Insurance Services Ltd [2017] UKSC 24; [2017] AC 1173 in the...
	48. We consider first the disease clauses. The general nature of these clauses is that they provide insurance cover for business interruption loss caused by occurrence of a notifiable disease at or within a specified distance of the policyholder’s bus...
	49. We will take as an exemplar RSA 3, as this was the wording which the court below thought it most convenient to consider first. RSA 3 is a form of Commercial Combined policy which covers a variety of risks and was taken out by the owners of various...
	50. As is typical, the basic cover provided by this section is for business interruption which is a consequence of physical loss or destruction of or damage to property insured under the property damage section of the policy (section 1). However, sect...
	51. The term “Notifiable Disease” is defined as follows (again with our emphasis):
	52. In addition, the policy provides that for the purposes of this clause:
	53. Three preliminary points may be made about this wording which are not in dispute. First, it is agreed that by 6 March 2020 COVID-19 had been designated in all parts of the United Kingdom as a disease which fell within the description in limb (ii) ...
	54. There are two main issues about how the disease clause in RSA 3 should be interpreted. The first is what is meant by the words in (a)(iii) of the insuring clause: “any … occurrence of a Notifiable Disease within a radius of 25 miles of the Premise...
	55. The court below accepted the FCA’s case on the first issue and held that RSA 3 provides cover for the business interruption consequences of a Notifiable Disease which has occurred, ie of which there has been at least one instance, within the speci...
	56. In reaching that conclusion, the court attached particular importance to two matters, which it described as fundamental. The first is that the words of the clause do not confine cover to a situation where the interruption to the business has resul...
	57. The second matter is the nature of a “Notifiable Disease”, as defined in the policy. The court noted that the list of notifiable diseases in Schedule 1 to the 2010 Regulations includes diseases such as cholera, plague, typhus, yellow fever and SAR...
	58. In the light of these matters, the court thought that it would not make sense for the cover in Extension vii(a)(iii) of RSA 3 to be confined to the effects only of the local occurrence of a Notifiable Disease. That would mean that there would be n...
	59. On this interpretation, as the court put it at para 110 of the judgment: “the issues as to causation largely answer themselves.” The court considered that, whatever the exact nature of the causal relation required by the word “following”, the requ...
	60. The court analysed the disease clauses in other policy wordings in a similar way, except for the clauses in QBE 2 and QBE 3 where (for reasons that we will come to) the court accepted the insurers’ interpretation of the clauses.
	61. The court below did not spell out in its judgment precisely how, as a matter of the English language, it considered that the words “any … occurrence of a Notifiable Disease within a radius of 25 miles of the Premises” can be read as meaning “a Not...
	62. The cautionary words of Lord Mustill in Charter Reinsurance Co Ltd v Fagan [1997] AC 313, 388 are apt:
	63. The way in which Mr Colin Edelman QC on behalf of the FCA sought to defend the result reached by the court below involved interpreting the word “occurrence” to mean or be capable of meaning an “outbreak” of a Notifiable Disease. An outbreak might ...
	64. It should be said that this is in fact a different interpretation from the one accepted by the court below. On a fair reading of the judgment we think it clear that the court regarded the insured peril as the disease itself - that is to say in thi...
	65. The interpretation for which the FCA contends has the advantage that it bears a closer relationship to what the policy actually says and recognises that what is covered is not a Notifiable Disease as such but an “occurrence” of a Notifiable Diseas...
	66. Another reason why we are unable to accept the FCA’s argument is that the insuring clause does not use the word “outbreak”; it uses the word “occurrence”. If the clause had referred to any “outbreak” of a Notifiable Disease, that would have create...
	67. The word “occurrence”, on the other hand, like its synonym “event”, has a widely recognised meaning in insurance law which accords with its ordinary meaning as “something which happens at a particular time, at a particular place, in a particular w...
	68. That the term “occurrence” where it appears in the disease clause in RSA 3 refers to something happening at a particular time is in any case confirmed by the definition of the “Indemnity Period” (quoted at para 52 above) as the period during which...
	69. A disease that spreads is not something that occurs at a particular time and place and in a particular way: it occurs at a multiplicity of different times and places and may occur in different ways involving differing symptoms of greater or less s...
	70. The definition of a “Notifiable Disease” in the RSA 3 policy wording further confirms and reinforces the interpretation of the clause that we would reach even if the term had not been defined. The definition makes it clear that the term “Notifiabl...
	71. Once it is recognised that the words “occurrence of a Notifiable Disease” refer to an occurrence of illness sustained by a particular person at a particular time and place, it is apparent that the argument that the disease clause in RSA 3 applies ...
	72. Returning to the two matters seen by the court below as fundamental and which led the court to a different conclusion, it is right that the language of the disease clause in RSA 3 does not confine cover to business interruption which results only ...
	73. Similarly, we think the court below was right to attach significance in interpreting the policy wording to the potential for a notifiable disease to affect a wide area and for an occurrence of such a disease within 25 miles of the insured premises...
	74. We conclude that the disease clause in RSA 3 is properly interpreted as providing cover for business interruption caused by any cases of illness resulting from COVID-19 that occur within a radius of 25 miles of the premises from which the business...
	75. Before leaving RSA 3, it is convenient to address an argument made by RSA that under this policy wording the disease clause does not provide any cover at all for business interruption resulting from COVID-19 because any loss caused by an occurrenc...
	76. RSA contends that the words that we have emphasised in the first paragraph (a) of this clause which state that the policy does not cover loss due to (amongst other things) “epidemic and disease” should be read as cutting down the cover provided by...
	77. The court below saw no merit in this argument and nor do we. The assumption that the parties intended each of two seemingly inconsistent clauses in their agreement to have effect is a sound starting point where the parties to the contract would re...
	78. The notion that such a policyholder who is presumed to have reached p 93 of the RSA 3 policy wording would understand the general exclusion of contamination or pollution and kindred risks on that page to be removing a substantial part of the cover...
	79. We would accordingly affirm the conclusion of the court below that General Exclusion L does not exclude claims arising out of the COVID-19 epidemic.
	80. We add for completeness that we do not consider that any assistance on this issue is to be gained, as the FCA submits, from paragraphs (a)(bis) and (b)(bis) of the exclusion which do not seem to us to be in point.
	81. Our reasons for rejecting the interpretation of the disease clause in RSA 3 for which the FCA contends also lead us to reach a different conclusion from the court below about the correct interpretation of other sample disease clauses.
	82. In the Argenta wording the relevant insured peril is described in almost identical terms to RSA 3 as “any occurrence of a Notifiable Human Disease within a radius of 25 miles of the Premises” and the definition of “Notifiable Human Disease” is als...
	83. In QBE 1 the relevant clause covers:
	84. It can be seen that what has been done in drafting sub-clause (a) of this wording is - rather than using the term “notifiable disease” and providing a separate definition of that term - to incorporate the definition into the body of the clause its...
	85. The wording of QBE 1 is something of an outlier in that, unlike the clauses we have considered so far, the clause has as its subject a disease, rather than an occurrence of illness sustained by a person resulting from a disease. Nevertheless, we t...
	86. To read the clause as if it contained such words in our view involves unjustifiable manipulation of the language. It also involves treating the insured peril as subject to no geographical limit at all provided only that at least one person manifes...
	87. In the case of two wordings (QBE 2 and QBE 3) the court below accepted the insurers’ interpretation of the disease clause. The FCA has appealed against that decision, arguing that there is no significant difference between the disease clauses in t...
	88. The relevant clause in QBE 2 is clause 3.2.4 headed “Infectious disease, murder or suicide, food or drink or poisoning”. This covers (with our emphasis):
	89. So far as relevant, the “indemnity period” is defined as:
	90. The definition of the term “notifiable disease” (in clause 18.67) is as follows (with emphasis added):
	91. It can be seen that this wording is virtually identical to the corresponding provisions of RSA 3, save in two respects. First, the list of insured perils in the clause is not preceded by the word “following” but by the words “in consequence of any...
	92. The court below considered that these differences, and in particular the reference at the start of the clause to “events”, requires clause 3.2.4(c) of QBE 2 to be interpreted differently from the identically worded sub-clause in RSA 3. The court s...
	93. We agree with these observations but cannot accept that the terms “event” and “incident” are necessary to make it clear that what is covered by the clause is any occurrence(s) of a notifiable disease within the 25 miles. That is already plain from...
	94. The disease clause in QBE 3 is in materially similar terms to the clause in QBE 2, except that in the key sub-clause (c) the radius specified is narrower, being only one mile instead of 25 miles. It has not been suggested by either party that this...
	95. For the reasons given, we consider that the court below correctly analysed the meaning of the disease clauses in QBE 2 and QBE 3 and was wrong not to interpret the other disease clauses in a similar way. On the correct interpretation of all the re...
	96. The prevention of access and hybrid clauses of principal relevance for the purposes of these appeals are contained in the policy wordings referred to as Arch, RSA 1 and Hiscox 1-4. Although the individual wordings differ, each insurer’s clauses ar...
	97. It can be seen that each of these clauses contains a series of elements which must all be satisfied to trigger the insurer’s obligation to indemnify the policyholder against loss. An issue common to the insurers’ appeals is how the question whethe...
	98. In addition, a number of points arise on the appeals of the FCA, the Hiscox Interveners and Hiscox as to how particular elements of the prevention of access and hybrid clauses should be interpreted. We address those points now.
	99. The hybrid clauses have been so called because one element of the peril insured against by these clauses is the occurrence of a notifiable disease: unlike the disease clauses, however, this element is combined with other elements which narrow the ...
	100. The disease element of the hybrid clause in RSA 1 is “a notifiable human disease manifesting itself at the Premises or within a radius of 25 miles of the Premises”. This wording is materially similar to that of QBE 1, discussed at paras 85-86 abo...
	101. In Hiscox 4 the disease element of the clause is “an occurrence of a notifiable human disease within one mile of the business premises”. This wording is materially similar to that of many of the disease clauses - in particular QBE 3, which refers...
	102. The wording of the disease element in the relevant clause of Hiscox 1-3 differs from the sample disease clause wordings in that it does not impose any geographical limit on the occurrence of a notifiable disease. The relevant element of the peril...
	103. Hiscox has renewed on its appeal an argument rejected by the court below that, despite the absence of any radius provision or other words which require the occurrence of disease to be within a specified distance of the insured premises, the word ...
	104. As in other policy wordings, we consider that the word “occurrence” should be given its ordinary meaning of something which happens at a particular time, at a particular place and in a particular way. As discussed, each individual case of disease...
	105. Under the wording of Hiscox 1-3, we think it plain that Hiscox agreed to cover effects on the insured business of cases of a notifiable disease irrespective of where they occur. Hiscox did not agree, however, to cover all business interruption lo...
	106. One of the further elements of the hybrid wording in Hiscox 1-3 and in Hiscox 4 is that the business interruption must be “due to restrictions imposed by a public authority”. An issue raised on the FCA’s appeal and by the Hiscox Interveners is wh...
	107. A similar issue is raised by the FCA in relation to the requirements of “closure or restrictions placed” in RSA 1 (see para 294 of the judgment); “enforced closure” in RSA 4 (para 303); “action” preventing access in MSA 1 (para 434) and Zurich 1-...
	108. The significance of this issue lies in the fact that the FCA and the Hiscox Interveners wish to establish that cover was triggered before the 21 March Regulations and 26 March Regulations were issued so that losses sustained before those dates ar...
	109. The “general measures” are:
	i) The “stay at home instruction” to stop all unnecessary travel and social contact, to work from home and avoid social venues, initially made by the Prime Minister in his announcements of 16 March 2020 and 18 March 2020, then contained in the documen...
	ii) The “2 metre instruction” to stay more than two metres from others, initially contained in guidance dated 16 March 2020 and repeated subsequently, for example in the Prime Minister’s announcement on 22 March 2020 and PHE’s “Keeping away from other...
	iii) The prohibition against gatherings initially contained in guidance dated 16 March 2020 and repeated by the Prime Minister in his announcement on that day, repeated by PHE’s “Keeping away from other people” document, and given statutory force by r...

	110. The “specific measures” are:
	i) The instruction to schools to close given by the Prime Minister on 18 March 2020;
	ii) The instruction to Category 1 and Category 2 businesses to close given by the Prime Minister on 20 March 2020; and
	iii) The instruction to Category 6 businesses on 24 March 2020 that they “should now take steps to close for commercial use as quickly as is safely possible”.

	111. The main arguments may conveniently be addressed by considering the Hiscox 1-4 wordings. The wording of the public authority clause in these policies (ignoring for present purposes the one mile requirement in Hiscox 4) is as follows (with our emp...
	112. The court’s reasons for holding that “restrictions imposed” means restrictions that have the force of law are set out in para 266 of the judgment. They are, first of all, that the natural meaning of the word “imposed” is something which is mandat...
	113. The FCA criticises this reasoning on the grounds that the natural meaning of the words “restrictions imposed” does not require them to be interpreted so narrowly that only measures that carry the force of law will qualify and that to do so involv...
	114. For all these reasons, the FCA submits that the court ought to have concluded that the requirement of “restrictions imposed” can be satisfied by mandatory instructions or measures issued by a public authority without any additional requirement th...
	115. The Hiscox Interveners make similar points to the FCA. They stress that the Hiscox policies are meant to be readily understandable by unsophisticated, small businesses. A policyholder would reasonably understand that Government instructions expre...
	116. We agree with the court below that “restrictions imposed” by a public authority would be understood as ordinarily meaning mandatory measures “imposed” by the authority pursuant to its statutory or other legal powers. “Imposed” connotes compulsion...
	117. Not uncommonly, a mandatory instruction may be given by a public authority in the anticipation that legally binding measures will follow shortly afterwards, or will do so if compliance is not obtained. We consider that that is capable of being a ...
	118. For example, a public health officer who discovers vermin on inspection of a restaurant may issue an immediate instruction to close the restaurant, although the legal order to do so may only follow later. All concerned would expect such an instru...
	119. A similar point was acknowledged by the court when addressing what is meant by “enforced closure” of premises in RSA 4 (see para 303 of the judgment). The court accepted that this would extend to a closure which is legally capable of being enforc...
	120. Whilst one would expect “restrictions imposed” generally to have the force of law or to carry the imminent threat of legal compulsion, we do not accept that the phrase is limited in its meaning to an exercise or threatened exercise of legal power...
	121. We agree with Hiscox that there would be greater certainty in the operation of the clause if “restrictions imposed” were required in every case to have the force of law. The line between what is permitted and what is legally prohibited is, in gen...
	122. We consider that in principle the same analysis applies to the other wordings in relation to which the FCA appeals, including RSA 1 (which refers to “closure or restrictions placed on the Premises”) and RSA 4 (“enforced closure of an Insured Loca...
	123. In relation to those wordings where the appeal affects the outcome, we accordingly allow the appeal on this issue on the basis that “restrictions imposed” need not have the force of law in the limited circumstances set out above.
	124. Whether or not that approach encompasses the general or the specific measures should be left over for agreement or further argument, although the argument is clearly stronger in relation to the latter. We do, however, agree with the court’s concl...
	125. It is convenient at this stage also to address an issue raised by Hiscox as to whether regulation 6 of the 26 March Regulations was capable of being a “restriction imposed” within the meaning of the public authority clause in Hiscox 1-4. Regulati...
	126. The court rejected Hiscox’s submission on this point (at para 269 of the judgment), giving as a hypothetical example a case where, by reason of a murder or suicide in the street outside a shop, the police put up a cordon which prevents the public...
	127. Hiscox contends that the court’s conclusion is wrong for a number of reasons. In particular:
	i) The context is that the business interruption insurance is being provided as an adjunct to property cover.
	ii) The clause is directed at the use of the insured premises by the policyholder, not the use of the premises by anyone else, such as a customer.
	iii) The other matters referred to in sub-clauses (a) to (e) of the public authority clause are events of a kind which give rise to a risk of restrictions directed at the premises and their use.
	iv) The court’s police cordon illustration provides an example of a restriction which is not aimed specifically at the policyholder or its premises, but it is nevertheless one which is aimed at preventing use of any premises within the prescribed area.
	v) It would never have been envisaged that an inability to use the premises would result from restrictions aimed at the public at large and hindsight should be avoided.
	vi) On the court’s approach, any restriction, however remote from the policyholder’s use of the premises, would qualify and that would produce most surprising results.

	128. These are cogent arguments, but we are not persuaded that the court erred. The words “restrictions imposed” are general and unqualified. As the court recognised, in most cases the relevant restrictions would be directed at the insured premises or...
	129. The public authority clauses in Hiscox 1-4 (set out at para 111 above) do not cover all business interruption due to “restrictions imposed” by a public authority following an occurrence of a notifiable disease. They apply only where the interrupt...
	130. The court below held that the words “inability to use” in these clauses mean a complete inability to use the premises, save for use that is de minimis. The court’s reasoning is set out in para 268 of the judgment:
	131. Both the FCA and the Hiscox Interveners appeal against this conclusion.
	132. The FCA contends that the court should have concluded that the requirement for an “inability to use” the business premises will be satisfied where the policyholder is able to demonstrate that it has suffered an inability to use the premises for t...
	133. The FCA gives an example of a bookshop which is required to close with the loss of all its walk-in customer business, representing some 80% of its income. The fact that it can continue to use the premises for telephone orders, representing 20% of...
	134. The Hiscox Interveners submit that “inability to use” should “be read as referring to the material inability to use the premises for the insured’s normal business activities, which could be partial or total.” They submit that the word “inability”...
	135. Hiscox contends that the court’s conclusion was correct for the reasons it gave. The question is a binary one. Can the insured use the premises for its business activities or not? Inability is not a matter of the extent to which someone is able o...
	136. We agree with the court and Hiscox that an inability of use has to be established; not an impairment or hindrance in use. On the other hand, we do not accept that the inability has to be an inability to use any part of the premises for any busine...
	137. We consider that the requirement is satisfied either if the policyholder is unable to use the premises for a discrete part of its business activities or if it is unable to use a discrete part of its premises for its business activities. In both t...
	138. Whilst all cases will be fact dependent, the FCA’s bookshop example would potentially be a case of inability to use the premises for the discrete business activity of selling books to walk-in customers. A department store which had to close all p...
	139. The department store example also shows that the court was not correct to state that the other fortuities covered in sub-clauses (a) to (e) necessarily involve complete inability of use if by that it is meant inability to use any part of the prem...
	140. An example which potentially covers both cases would be a golf course which is allowed to remain open but with its clubhouse closed so that there is an inability to use a discrete part of the golf club for a discrete but important part of its bus...
	141. We should add that the FCA accepts that there is only cover for that part of the business for which the premises cannot be used. If, for example, a restaurant which also offers a takeaway service decides to close down the whole business it could ...
	142. The FCA and the Hiscox Interveners further criticise the court’s conclusion that regulation 6 of the 26 March Regulations was most unlikely to lead to any inability of use. Having accepted that there could be “restrictions imposed” which were not...
	143. It is suggested by the FCA and the Hiscox Interveners that the court here wrongly confused the questions of how loss might be mitigated by, for example, working from home or contacting customers at home with the question of whether there was an i...
	144. We do not accept that there was any such confusion. Nor do we consider, even taking into account the wider interpretation of the requirement which we consider to be appropriate, that the court was wrong to say that the cases in which regulation 6...
	145. In summary, we would allow the appeal of the FCA and the Hiscox Interveners on this issue on the ground that “inability to use” the business premises may include a policyholder’s inability to use either the whole or a discrete part of its premise...
	146. Similar issues arise in relation to whether only the total (as opposed to partial) closure of premises for the purposes of the existing business could qualify as “prevention” or “denial” of access to the premises under the prevention of access cl...
	147. The prevention of access clause in the Arch wording provides as follows:
	148. The court held that anything short of complete closure would not constitute “prevention of access” to the premises. The court considered (at paras 326-327 of the judgment) an example of a restaurant which in addition to in-restaurant dining offer...
	149. It will be apparent that there is considerable overlap between both the arguments and the reasons for the court’s conclusions in relation to the “inability to use” and the “prevention of access” wordings. Mr John Lockey QC for Arch suggests that ...
	150. In the present context we do not, however, consider that this provides a material distinction between the two wordings. As Mr Lockey accepts, the prevention of access does not have to be physical so that if, for example, the policyholder was able...
	151. In our view, for essentially the same reasons as given in relation to Hiscox 1-4, the Arch wording may, depending on the facts, cover prevention of access to a discrete part of the premises and/or for the purpose of carrying on a discrete part of...
	152. The example of the restaurant which offers a takeaway service illustrates the commercial sense of this interpretation. The distinction drawn by Arch, and accepted by the court below, between continuing to operate such a service (where it is said ...
	153. The FCA further criticises the court’s conclusions (at paras 328-329 of the judgment) as to the limited relevance of regulation 6 to prevention of access. In essence, the court held that the restrictions on free movement imposed by regulation 6 d...
	154. Whilst we accept that it is possible for regulation 6 to result in a prevention of access, we consider that such cases are likely to be rare for the reasons set out when addressing para 270 of the judgment in respect of the related issue of inabi...
	155. We would therefore allow the FCA’s appeal on this issue in relation to the Arch wording on the ground that “prevention of access” may include prevention of access to a discrete part of the premises or to the whole or part of the premises for the ...
	156. We consider that in principle the same analysis applies to the other prevention or denial of access wordings in relation to which the FCA has raised a similar issue, but that - as with the force of law point - there is no sufficient reason to add...
	157. Finally, Hiscox has raised a point about the meaning of the term “interruption” in the Hiscox wordings quoted at para 111 above, which refer to losses resulting from “an interruption to your activities …” The court below held that “interruption” ...
	158. We reject these arguments. The ordinary meaning of “interruption” is quite capable of encompassing interference or disruption which does not bring about a complete cessation of business or activities, and which may even be slight (although it wil...
	159. We accordingly see nothing wrong with the court’s reasoning and conclusion on this point.
	160. We noted at para 59 above that, on the interpretation of the disease clause in RSA 3 (and most of the other sample wordings) accepted by the court below, questions of causation largely answered themselves. That is because, if the insured peril is...
	161. On what we consider to be the correct interpretation of the disease clauses, however, questions of causation are of crucial importance. We have concluded that the clauses cover only the effects of cases of COVID-19 occurring within the specified ...
	162. Many different formulations may be found in insurance policy wordings of the required connection between the occurrence of an insured peril and the loss against which the insurer agrees to indemnify the policyholder. This may be illustrated by th...
	163. As a general approach to the question of causation in marine insurance cases, the common law developed the test of “proximate” cause. This is codified in section 55(1) of the Marine Insurance Act 1906, which states that:
	164. The expression “proximate” cause is somewhat misleading, as it is no longer used in its original sense. As Lord Sumner observed in Becker, Gray & Co at p 114: “It would be the better for a little plain English.” The term originates from Sir Franc...
	165. During the 19th century, however, a different concept derived from Aristotle’s notion of an “efficient” cause, meaning something that is the agency of change, became increasingly influential. Ultimately, this concept supplanted the idea that the ...
	166. This decision was approved by the House of Lords in the leading case of Leyland Shipping Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350. The facts were materially similar to those of Reischer v Borwick. A ship torpedoed by a German ...
	167. There are passages in the authorities which characterise the question whether a cause was, in Lord Shaw’s words, “proximate in efficiency” as simply a matter of applying common sense. This was the view expressed in Leyland Shipping by Lord Dunedi...
	168. The common-sense principles or standards to be applied in selecting the efficient cause of the loss are, however, capable of some analysis. It is not a matter of choosing a cause as proximate on the basis of an unguided gut feeling. The starting ...
	169. Thus, on the facts of Reischer v Borwick it is apparent that the leak caused by collision with an object (an insured peril) would inevitably have led rapidly to the sinking of the ship if efforts had not been made to plug the leak. Those efforts ...
	170. On the facts of Leyland Shipping, the first causally relevant event which was an insured or excluded peril was the torpedoing of the ship by a German submarine. This was found without difficulty to fall within what amounted to an exception for “a...
	171. Although in Leyland Shipping Lord Shaw referred to “the” proximate cause or “the” real efficient cause of loss, and other speeches also used the definite article, in Reischer v Borwick [1894] QB 548, 551, Lindley LJ had contemplated the possibili...
	172. In Heskell v Continental Express Ltd [1950] 1 All ER 1033, 1048, Reischer v Borwick was treated by Devlin J as authority for a more general principle, extending beyond the field of insurance, that “if a breach of contract is one of two causes, bo...
	173. The leading modern authority which illustrates this possibility in the insurance field is JJ Lloyd Instruments Ltd v Northern Star Insurance Co Ltd (The Miss Jay Jay) [1987] 1 Lloyd’s Rep 32. This case concerned a yacht insured against loss cause...
	174. This situation is to be contrasted with one where there are two proximate causes of loss, of which one is an insured peril but the other is expressly excluded from cover under the policy. Here, although it is always a question of interpretation, ...
	175. In none of the cases in either of these categories that were cited in argument could it be said that either cause which was characterised as a proximate cause on its own rendered the loss inevitable in the ordinary course of events. In each case ...
	176. There is, in our view, no reason in principle why such an analysis cannot be applied to multiple causes which act in combination to bring about a loss. Thus, in the present case it obviously could not be said that any individual case of illness r...
	177. The principal ground on which the insurers resist this analysis is that it cannot be said that, but for any individual case of illness resulting from COVID-19, the Government measures would not have been taken. The insurers argue, as a central pl...
	178. MS Amlin sought to support this assertion by citing various judicial dicta that the “but for” test is an essential test which must be satisfied before a circumstance can be regarded as a cause in law or before, in the insurance context, the occur...
	179. As the FCA has pointed out, the area described by the disease clauses which refer to a radius of 25 miles of the business premises is an area of a little under 2,000 square miles. To put this in perspective, this is bigger than any city in the UK...
	180. The facts of the present case are distinguishable in this respect from the facts of cases referred to above such as Wayne Tank and The “Miss Jay Jay” in which it has been held or recognised that an insured peril which acts in combination with oth...
	181. We agree with counsel for the insurers that in the vast majority of insurance cases, indeed in the vast majority of cases in any field of law or ordinary life, if event Y would still have occurred anyway irrespective of the occurrence of a prior ...
	182. It has, however, long been recognised that in law as indeed in other areas of life the “but for” test is inadequate, not only because it is over-inclusive, but also because it excludes some cases where one event could or would be regarded as a ca...
	183. In these examples each putative cause, although not necessary, was on the assumed facts sufficient to bring about the relevant harm. Such cases are thus often described as cases in which the result is causally “over-determined” or “over-subscribe...
	184. A hypothetical case adapted from an example given by Professor Stapleton, which was discussed in oral argument on these appeals, postulates 20 individuals who all combine to push a bus over a cliff. Assume it is shown that only, say, 13 or 14 peo...
	185. Other examples of a similar nature given by Professor Stapleton include a case where the directors of a company unanimously vote to put on the market a dangerous product which causes injuries, although the decision only required the approval of a...
	186. A leading modern case in the law of tort in which it was held that causation (in a case of successive conversions) did not require the “but for” test to be applied, at least in the ordinary way by asking whether the claimant would have suffered l...
	187. In McCarthy v St Paul International Insurance Co Ltd [2007] FCAFC 28; (2007) 157 FCR 402, a firm of solicitors engaged in mortgage-lending was sued by 39 claimants who alleged that they were induced to lend by misrepresentations in an investment ...
	188. A similar approach was taken by the Privy Council in New Zealand Forest Products Ltd v New Zealand Insurance Co Ltd [1997] 1 WLR 1237. In that case costs were incurred in defending a claim brought against a company director who was insured agains...
	189. The question of causation becomes more difficult when the number of separate events that combine to bring about loss is multiplied many times over, so that, instead of there being two or 20 such events, there are, say, 200,000. Some scholars have...
	190. We do not agree with Professor Wright in so far as he is suggesting in this passage that causation is a pure question of fact, albeit one that may be overlaid in areas such as tort and criminal law by questions of responsibility. Whether an event...
	191. For these reasons there is nothing in principle or in the concept of causation which precludes an insured peril that in combination with many other similar uninsured events brings about a loss with a sufficient degree of inevitability from being ...
	192. We return to the disease clauses in the present case. We agree with Mr Kealey’s submission on behalf of MS Amlin that the right question to ask is: did the insured peril cause the business interruption losses sustained by the policyholder within ...
	193. The FCA submits that the causal requirement would be met in such circumstances, applying the alternative analysis of the court below that each individual case of illness from COVID-19 was an equally effective cause of the government measures and ...
	194. In deciding between these competing interpretations, we consider that the matters of background knowledge to which the court below attached weight in interpreting the policy wordings are important. The parties to the insurance contracts may be pr...
	195. We do not consider it reasonable to attribute to the parties an intention that in such circumstances the question whether business interruption losses were caused by cases of a notifiable disease occurring within the radius is to be answered by a...
	196. This conclusion is reinforced by the other matter to which the court below attached particular importance in interpreting the disease clauses. This is the fact that the relevant wordings do not confine cover to a situation where the interruption ...
	197. We accordingly reject the insurers’ contention that the occurrence of one or more cases of COVID-19 within the specified radius cannot be a cause of business interruption loss if the loss would not have been suffered but for those cases because t...
	198. The alternative argument cogently made by Mr Michael Crane QC, counsel for QBE, is that even if - as we have concluded - the policies on their proper interpretation do not require the “but for” test to be satisfied, it is still wrong to regard ea...
	199. Once again, the question is one of interpretation. We have concluded earlier that the word “occurrence”, as it is used in the disease clauses, bears its ordinary meaning of something which happens at a particular time, at a particular place and i...
	200. This does not mean that cases of disease cannot combine to cause loss that would not have resulted from any individual case of disease had it occurred alone. That is what would normally be expected to happen and precisely what has happened in the...
	201. An approach which involves weighing the relative potency of insured and uninsured causes in such a way might be appropriate if it were feasible to apportion the financial loss sustained by a policyholder’s business between different cases or grou...
	202. To attempt to answer that question by weighing the relative potency of insured and uninsured cases of disease would in many situations be unworkable. Suppose, for example, that some local restrictions were imposed in response to an outbreak of di...
	203. The still more fundamental objection to this approach is that again, as with the application of a “but for” test, it sets up cases of disease occurring outside the territorial scope of the cover in competition with the occurrences of disease with...
	204. It is important to note that the irrational consequences of the weighing approach that we are considering are not simply the effects of applying a hard-edged rule. A speed limit of 30 mph is in one sense arbitrary in that someone driving at a spe...
	205. What is different about the weighing approach is, first of all, that it in fact defeats the intention apparent from the choice of a 25-mile radius that there should be a hard-edged rule. As we have noted, on the weighing approach the policy provi...
	206. By contrast, an interpretation that recognises the causal requirements of the policy wordings as being satisfied in circumstances where each case of disease informs a decision to impose restrictions and treats each such case as a separate and equ...
	207. This interpretation of the policies arrives at a broadly similar result to that reached by the court below, but by a different route. The court below interpreted the disease clauses as covering the effects of each case of disease wherever in the ...
	208. Counsel for the insurers advanced an argument against the interpretation adopted by the court below which, if valid, would also apply to our preferred interpretation. The argument is that it leads to absurd results. Counsel for MS Amlin invited t...
	209. We do not accept the underlying premise of this argument that the radius provisions should be read in such a narrow and literal way. On a realistic view of what is meant by an occurrence of a notifiable disease within a 25 mile radius of the insu...
	210. Although the court below concluded that each of the individual cases of COVID-19 which had occurred by any given date is properly regarded as a separate but equally effective cause of Government action taken at that date, it does not appear to ha...
	211. This conclusion, in our respectful view, overlooks the point previously described by the court (at para 102 of the judgment) as fundamental that the radius provisions do not limit cover to a situation where the interruption of the business was ca...
	212. We conclude that, on the proper interpretation of the disease clauses, in order to show that loss from interruption of the insured business was proximately caused by one or more occurrences of illness resulting from COVID-19, it is sufficient to ...
	213. The above analysis is also applicable to those hybrid clauses which contain, as one element, an occurrence of an infectious disease within a specified distance of the insured premises. For example, the relevant clause in RSA 1 covers “loss as a r...
	214. As noted earlier, however, unlike the disease clauses, the hybrid and prevention of access clauses specify more than one condition which must be satisfied in order to establish that business interruption loss has been caused by an insured peril. ...
	215. The first of these causal links - between financial losses and an interruption to the policyholder’s activities - is of less significance than the others. That is because, although the FCA has suggested otherwise, we think it clear that the inter...
	216. In the Hiscox clause quoted above the first causal link is therefore concerned with the pecuniary measure of the interruption caused by an insured peril. Nevertheless, the peril covered by the clause is itself a composite one comprising elements ...
	217. An important question which divides the parties is how in these circumstances the elements of the clause interact with each other in determining whether or to what extent loss has been proximately caused by an insured peril.
	218. The court below approached this question on the basis that it requires an application of the “but for” test by ascertaining what the financial position of the policyholder’s business would have been but for the occurrence of the insured peril. Th...
	219. Hiscox criticises this reasoning, pointing out that, if correct, it would mean that, where all the elements of the insured peril are present, Hiscox would be liable to indemnify the policyholder against all the effects on its business of the nati...
	220. These points are well made. It seems to us that, having correctly identified the fortuity covered by the insurance as a situation in which all three interconnected elements are present, the court erred by adopting a test which does not reflect th...
	221. Although, for these reasons, we consider that the court’s analysis was mistaken, so too in our opinion is the alternative approach for which Hiscox (and the other insurers for whom this question is relevant) contend. Counsel for Hiscox assert tha...
	222. The first difficulty with this approach is the internally inconsistent way in which Hiscox has sought to define the relevant counterfactual scenario. In oral argument leading counsel for Hiscox, Mr Jonathan Gaisman QC, took as an example a nail s...
	223. There is no logical reason, however, why in this example the “restriction imposed” should be characterised as the inclusion of nail salons in Part 2 of Schedule 2, rather than, say, the whole of regulation 4 or the whole of the 26 March Regulatio...
	224. This conclusion may not be an attractive one for Hiscox as in this counterfactual scenario - in which the insured business is assumed to have been the only nail salon in the country permitted to stay open - it seems plausible that, in the absence...
	225. Hiscox seeks to avoid this conclusion by its argument that “restrictions imposed by a public authority” is the “core” or “essence” of the peril insured under the clause. This is then relied on as a justification for ignoring the final element in ...
	226. Hiscox did not agree to indemnify the policyholder against all business interruption resulting from restrictions imposed by a public authority but only against interruption resulting from the policyholder’s inability to use the insured premises d...
	227. Once it is recognised that the approach for which Hiscox contends logically requires assuming in the counterfactual scenario the imposition of all the restrictions which were in fact imposed by the Government but that those restrictions did not r...
	228. In our view, where both the analyses that we have so far been considering go wrong is in their initial assumption that the correct counterfactual question to ask is: what would the financial position of the business have been but for the occurren...
	229. To illustrate this further, we can take the example of a restaurant (with no takeaway or delivery service) forced to close pursuant to the 21 and 26 March Regulations. The effect of closing the restaurant would be to reduce the turnover of the bu...
	230. Hiscox invited the court to regard the FCA’s submission to this effect as obviously fallacious. Mr Gaisman described it as a “thirteenth chime” - by which we understood him to mean an assertion which “like the thirteenth stroke of a crazy clock …...
	231. It is not every concurrent cause of loss, however, which (although not an expressly excluded peril) would not reasonably be regarded as limiting the scope of the indemnity provided by the public authority clause. Continuing with the restaurant ex...
	232. The distinction between the departure of the chef and the consequences of COVID-19 which would have reduced the turnover of the restaurant in any event is in our view to be found in other parts of the judgment under appeal.
	233. In addition to the reasoning in para 278 of the judgment (quoted at para 218 above) which we cannot support, the court below gave other reasons for leaving out of account all the elements of the insured peril when assessing what loss is covered b...
	234. The main thrust of these reasons is that, in a situation where loss is caused by a composite peril - such as inability to use the insured premises caused by restrictions imposed by a public authority caused by an occurrence of a notifiable diseas...
	235. The phrase “inextricable connection”, as we read the judgment, is used by the court in two different senses. One point made is that different effects of the pandemic and Government restrictions may be extremely difficult or impossible to disentan...
	236. We do not consider this argument to be a strong one. We agree with counsel for Hiscox that it is in the nature of business interruption claims that they can give rise to difficult questions of quantification, often concerning what would have happ...
	237. The other sense in which the elements of the insured peril are inextricably connected is that those elements and their effects on the policyholder’s business all arise from the same original cause - in this case the COVID-19 pandemic. It is inher...
	238. The court below (at para 281 of the judgment) discussed an example, based on a different limb of the Hiscox public authority clause wording, of inability to use restaurant premises due to restrictions imposed by the local authority following the ...
	239. We agree and consider the underlying explanation to be that, where insurance is restricted to particular consequences of an adverse event (such as in this example the discovery of vermin in the premises) the parties do not generally intend other ...
	240. This principle is not limited to a situation where a causal chain is specified in the insuring clause, as it is in the Hiscox clause. It applies equally to an originating cause of loss covered by the policy which is not expressly mentioned. In th...
	241. An analogy is provided by the facts of IF P & C Insurance Ltd v Silversea Cruises Ltd [2003] EWHC 473 (Comm); [2004] Lloyd’s Rep IR 217. That case concerned a cruise operator’s claim for business interruption losses from a downturn in bookings ar...
	242. On appeal the insurers raised a new argument that the 9/11 events themselves were an excluded peril. The Court of Appeal at [2004] EWCA Civ 769; [2004] Lloyd’s Rep IR 696 rejected this argument. Rix LJ (with whom the other members of the court ag...
	243. The conclusion we draw is that, properly interpreted, the public authority clause in the Hiscox policies indemnifies the policyholder against the risk (and only against the risk) of all the elements of the insured peril acting in causal combinati...
	244. This interpretation, in our opinion, gives effect to the public authority clause as it would reasonably be understood and intended to operate. For completeness, we would point out that this interpretation depends on a finding of concurrent causat...
	245. The “Government or Local Authority Action” clause in the Arch wording indemnifies the policyholder in respect of reduction in turnover resulting from:
	246. Mr John Lockey QC for Arch further submits - again, in our view, clearly correctly - that the Arch clause does not cover loss of turnover caused by an emergency or by Government actions or advice in response to an emergency but which is not broug...
	247. In our view, this contention involves the same error as the case put forward by Hiscox. It incorrectly treats the indemnity as confined to loss which would not have occurred but for the operation of the insured peril. In the restaurant example di...
	248. In the Hiscox clauses there are four causally connected elements in the description of the insured peril and in the Arch clause there are three. In the hybrid clause in RSA 1 there are only two such elements, namely (i) closure or restrictions pl...
	249. In its written case RSA submitted that, in determining whether business interruption loss is covered by the clause, it is appropriate to compare the actual position of the business with a counterfactual situation in which there was no case of the...
	250. It is unnecessary to address other hybrid and prevention of access clauses in relation to which, as noted earlier, this issue does not affect the outcome of the proceedings. In principle, however, a similar analysis must apply to those clauses as...
	251. All the sample policy wordings considered in these proceedings contain clauses of a kind generally known as trends clauses. Such clauses are part of the standard method used in insurance policies that provide business interruption cover for quant...
	252. In so far as such an argument is relied upon as excluding the loss from cover as a matter of “but for” causation it has been addressed above. The remaining question is whether, and if so how, the trends clause in the policies affects the position.
	253. The standard method used in business interruption insurance to quantify the sum payable under the policy takes an earlier period of trading for comparison purposes. In most wordings this is the calendar year preceding the operation of the insured...
	254. Whilst the basic comparison between the turnover of the business in the prior period and in the indemnity period will produce a rough quantification of the lost revenue, there may be specific reasons why a higher or lower figure would be expected...
	255. As an example, the relevant clause in the Hiscox 3 wording provides as follows:
	256. The MSA, QBE and RSA 3 wordings require adjustments to be made to provide “for the trend of the business and for variations in or other circumstances affecting the business” and the Argenta wording is to like effect. The Arch wording refers to “a...
	257. The reference to “damage” is inapposite to business interruption cover which does not depend on physical damage to insured property such as the cover with which these appeals are concerned. It reflects the fact that the historical evolution of bu...
	258. The Arch trends clause, as applied to the peril insured under the Arch prevention of access clause by substituting the words of that clause (in italics) for the word “damage” would accordingly read as follows:
	259. In considering the proper interpretation of the trends clauses, we would emphasise the following points.
	260. First, the trends clauses are part of the machinery contained in the policies for quantifying loss. They do not address or seek to delineate the scope of the indemnity. That is the function of the insuring clauses in the policy.
	261. Second, in accordance with the general principle referred to earlier (see para 77 above), the trends clauses should, if possible, be construed consistently with the insuring clauses in the policy.
	262. Third, to construe the trends clauses consistently with the insuring clauses means that, if possible, they should be construed so as not to take away the cover provided by the insuring clauses. To do so would effectively transform quantification ...
	263. A similar point was made by the court below (at para 121 of the judgment) when discussing the trends clause in RSA 3, where the court stated that the clause is:
	264. In the present case that means that, unless the policy wording otherwise requires, the trends clauses should not be construed so as to take away cover for losses prima facie covered by the insuring clauses on the basis of concurrent causes of tho...
	265. As the insuring clauses in the various wordings were interpreted by the court below, no problem of inconsistency with the trends clauses arose. In the case of the disease clauses, the insured peril was identified as the notifiable disease or all ...
	266. On what we consider to be the proper interpretation of the disease clauses, however, the counterfactual question raised by the trends clauses cannot be so answered. The trends clauses call for an inquiry into what the financial results of the bus...
	267. Equally, in relation to the prevention of access and hybrid clauses, we have held that the composite peril involves interconnected elements and that the court below was wrong to treat the insured peril, not as the risk of all the elements occurri...
	268. How then are the trends clauses to be construed so as to avoid inconsistency with the insuring clauses? In our view, the simplest and most straightforward way in which the trends clauses can and should be so construed is, absent clear wording to ...
	269. To construe trends clauses in this way is consistent with the historical evolution of such clauses which shows that their focus has been on trends or circumstances unconnected with the insured peril.
	270. The first edition of Macken, Insurance of Profits published in 1927 considers an early form of trends clause which provided for adjustments in turnover to be made “for all extraordinary and other circumstances of the business”. In discussing the ...
	271. A clause closely resembling the modern trends clause was discussed in the third edition of Insurance of Profits published in 1939. The clause provided that:
	272. Macken explained that “trends” and “variations” reflected the natural growth or contraction of the business and changes to it, and “special circumstances” reflected specific occurrences, such as strikes. As he stated at p 86:
	273. The same clause was discussed in the first edition of Riley, Consequential Loss Insurances and Claims (1956) in which the examples he gave of circumstances for which an adjustment should be made included matters such as: a trade recession; an ind...
	274. In the fourth edition of Riley published in 1977, by which time the standard wording discussed referred to “other circumstances” rather than “special circumstances”, the author commented as follows at para 36 (with emphasis added):
	275. In Hickmott, Interruption Insurance: Proximate Loss Issues (1990) an example is given of “what is considered to be the UK market intention of the cover” in a situation where there is damage both to the insured premises and to the surrounding area...
	276. In the most recent, tenth edition of Riley on Business Interruption Insurance (2016) at para 15.21, reference is made to the approach adopted by the UK market in settling claims for business interruption following floods in Cockermouth in Cumbria...
	277. The tenth edition of Riley (written by Mr Harry Roberts, an experienced loss adjuster) also discusses the decision in the Orient-Express case, which we review below, and doubts “whether it is actually a satisfactory outcome for either insurers or...
	278. Our interpretation of the trends clauses is also consistent with the approach of the US courts. In US policy wordings it appears that the counterfactual is generally expressed in terms of what would have happened “had no loss occurred”. Where the...
	279. To similar effect is the decision of the Fourth Circuit Court of Appeals in Prudential LMI Commercial Ins Co v Colleton Enterprises Inc 976 F 2d 727 (1992) which concerned damage to a motel in South Carolina caused by Hurricane Hugo.
	280. The US cases illustrate that the suggested construction avoids the problem of what have been termed “windfall profits”. In both the Catlin case and the Prudential case the argument of the insured was that the loss should be adjusted by comparing ...
	281. A further consequence of our interpretation of the insuring clauses is that, in calculating the amount which the insurer is liable to pay, the calculation must be confined to those activities of the business which were interrupted by the operatio...
	282. To illustrate how this works in practice, we can take an example of a fashionwear business insured under the Arch wording which has a shop but also makes sales through a website. The effect of regulation 5(1) of the 26 March Regulations was to co...
	283. In assessing the amount which the insurer is liable to pay, the first step is to identify which activities of the business were interrupted by the insured peril. In this example, the business activity interrupted by the operation of the peril ins...
	284. The next step is, for those activities interrupted by the insured peril, to identify the income actually earned from those activities during the period of interruption. This amount is then compared with the standard turnover, adjusted to reflect ...
	285. In the example given, this requires adjusting the turnover from sales in the shop during the equivalent period in the previous year only to reflect trends or circumstances unrelated to the COVID-19 pandemic. The insurer will be liable to indemnif...
	286. The result will be that the amount recoverable by the policyholder will not be reduced if, had the shop not been compelled to close, its turnover would have been lower in any event as a result of other consequences of the pandemic. Nor will it be...
	287. For the reasons given, we consider that the trends clauses in issue on these appeals should be construed so that the standard turnover or gross profit derived from previous trading is adjusted only to reflect circumstances which are unconnected w...
	288. We therefore reach a similar conclusion to the court below, by a slightly different route. We consider, as they did, that the trends clauses do not require losses to be adjusted on the basis that, if the insured peril had not occurred, the result...
	289. In one respect, however, the court below did not carry through the logical implications of this analysis. As recorded in Declaration 11.4(c) and (d) of its order, the court held that:
	i) “the downturn will only apply to the extent that as a matter of fact the downturn would have continued during the indemnity period if the insured peril had not been triggered”; and
	ii) “[a]ny such continuation must be at no more than the level at which it had previously occurred.”

	290. The significance of this point depends upon the extent to which there was “a measurable downturn in the turnover of a business due to COVID-19 before the insured peril was triggered.” It may be illustrated by an example of a claim under the Arch ...
	291. The FCA and the Hiscox Interveners appeal against the court’s decision on this point, arguing that it is inconsistent with the court’s own conclusion (discussed earlier and recorded in Declaration 11.2 of its order) that “the correct counterfactu...
	292. Arch and the other insurers argue that making a downwards adjustment under the trends clause to reflect the results of the business before cover was triggered does not involve assuming that the emergency caused by COVID-19 or Government action ta...
	293. The court below accepted this submission and also held (at para 351 of the judgment) that any downturn in turnover before the date(s) when businesses closed pursuant to Government actions or advice was a trend or circumstance which affected the b...
	294. We cannot agree that such a downturn in turnover is a trend or circumstance for which an adjustment is permitted let alone required by the Arch trends clause (or any of the other trends clauses in issue on the present appeals). As we have interpr...
	295. Contrary to the insurers’ submissions, making a downwards adjustment to reflect the effects on the business of the COVID-19 pandemic before cover was triggered plainly does involve assuming that those effects would have continued after the occurr...
	296. Accordingly, we consider that the court below was wrong to hold that the indemnity for business interruption loss sustained after cover was triggered should be reduced to reflect a downturn in the turnover of the business due to COVID-19 which wo...
	297. Orient-Express Hotels Ltd v Assicurazioni Generali SpA [2010] EWHC 1186 (Comm); [2010] Lloyd’s Rep IR 531 concerned a claim for business interruption loss arising from damage to a hotel in central New Orleans from wind and water as a result of Hu...
	298. As a result of the damage to the hotel it was closed throughout September and October 2005. The surrounding area of New Orleans was also devastated by the hurricanes and there was a mandatory evacuation of the city. The city was only re-opened at...
	299. Before the arbitrators the insurer submitted that OEH could only recover loss that it would not have suffered but for the physical damage to the hotel and not loss of business which the hotel would have suffered even if it had not been damaged at...
	300. The tribunal also rejected an argument based on concurrent causation, stating that:
	301. OEH obtained permission to appeal under section 69 of the Arbitration Act 1996 on two questions of law:
	302. On the appeal OEH were represented by different counsel who, in relation to question (1), argued that on the correct interpretation of the insuring clause the “but for” causation test should not be applied because this was one of those “very occa...
	303. In relation to question (2) and the proper interpretation of the trends clause, the court rejected all of the nine arguments made on behalf of OEH and agreed with the conclusion reached by the tribunal. The court concluded as follows (at paras 57...
	304. There are a number of general observations to be made about the Orient-Express decision.
	305. First, as with all cases, the decision and reasoning of both the arbitral tribunal and the court was framed by the arguments advanced by the parties. On these appeals we have had the benefit of far more detailed and wide-ranging argument than at ...
	306. Second, the context of the decision was an appeal under section 69 of the Arbitration Act 1996, which is limited to questions of law “arising out of an award”. As illustrated by the argument raised on the appeal as to what “fairness and reasonabl...
	307. Third, unusually for an appeal under the Arbitration Act 1996, the court gave permission for a further appeal to the Court of Appeal and granted the requisite certificate that the appeal raised a point of law of general importance. The court ther...
	308. In the present case the court below considered that the Orient-Express decision was distinguishable but, if necessary, would have reached the conclusion that it was wrongly decided and would have declined to follow it. For reasons already given i...
	309. The main error occurred at the first stage of the analysis when considering causation under the insuring clause. Applying the analysis set out earlier under the heading “Causation”, business interruption loss which arose because both (a) the hote...
	310. If the tribunal or the court had held that the loss concurrently caused by both the damage to the hotel and the damage to other parts of the city was covered by the insuring clause, that would have fundamentally affected the approach to the inter...
	311. In reaching a different conclusion now to that which we both reached over ten years ago we would refer to what Justice Jackson said in McGrath v Kristensen, 340 US 162, 177-8 (1950), concurring in a decision which contradicted an opinion he had g...
	312. We likewise invoke whatever ways by which we may “gracefully and good naturedly” surrender “former views to a better considered position.”
	313. Although we have accepted some of the insurers’ arguments on their appeals, in no case has that affected the outcome of the appeal. It follows that the insurers’ appeals are dismissed. We allow the FCA’s appeal on grounds 1 and 4, and on grounds ...
	314. I have read in draft, with admiration, the joint judgment of Lord Hamblen and Lord Leggatt, with which Lord Reed agrees. I will refer to them as the majority. I agree with all the conclusions to which the majority have come. Subject to one major ...
	315. The contrary view, contended for by most of the insurers, was in the main that, either because of the narrow geographical limit of cover imposed by the radius limitations, or because of the express “but for” provision in most of the trends clause...
	316. The consequence therefore is that, on the insurers’ case, the cover apparently provided for business interruption caused by the effects of a national pandemic type of notifiable disease was in reality illusory, just when it might have been suppos...
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